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LAWS OF MENU, 
SON OF BRAHMA. 


(CONTINUED.) : 


CHAPTER THE NINTH. 


On Fudicature; on Law, Private and Criminal; 
and on the Commercial and Servile C laffes. 


SS 
Sater era ee eee 


1. * [ NOW will propound the immemorial 
‘ duties of man and woman, who mutt both 
‘ remain firm in the legal path, whether united 
‘ or féparated. 
_ 2. © Day and night muft women be held by 
‘ their protectors in a ftate of dependence; but 
“in lawful and innocent recreations, though 
‘rather addicted to them, they may be lett at 
‘ their own difpofal. 

3. * Their fathers proteét them in childhood 
‘ their hufbands protect them in youth; their 
‘ fons protect them in age: a woman is never 
‘ fit for independence. 
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4. © Reprehenfible is the’ father, who gives 
‘not his daughter in marriage at the proper 
‘time; and the hufband, who approaches not 
‘his wife in due feafon; reprehenfible alfo 1s 
‘ the fon, who proteéts not his mother after the 
‘ death of her lord. 

5. * Women mutt, above all, be reftrained 
© from the {malleft illicit gratification ; for, not 
‘being thus reftrained, they bring forrow on 
: both families : 

6. * Let hufbands confider this as thi {upreme 
¢ law, ordained for all claffes; and let them, 
‘ how weak foever, diligently keep their wives 
‘under lawful reftriCtions ;. 

7. © For he, who preferves his wife Srom 
‘vice, preferves his offspring from fu/picion of 
‘ baftardy, his ancient ufages from negleé?, his 
‘ family from difgrace, himfelf from angut/b, and 
‘his duty from violation. — 

8. * The hufband, after conception by his 
‘ wife, becomes himfelf an embryo, and is born 
‘a fecond time here below; for which reafon 
« the wife is called jdyd, fince by her (sdyaté) 
* he is born again: 

g. *‘ Now the wife brings forth a fon endued 
© with fimilar qualities to thofe of the father ; 
‘ fo that, with a view to an excellent offspring, 
‘he muft vigilantly guard his wife. 

10. * No man, indeed, can wholly reftrain 


COMMERCIAL AND SERVILE CLASSES: 3 


‘women by violent meafures; but, by thefe 
‘ expedients, they may be reftrained : 

11. § Let the hufband keep his wife employ- 
* ed in the collection and expenditure of wealth, 
‘in purification and female duty, in the pre- 
« paration of daily food, and the fuperintend- 
‘ence of houfehold utenfils. 

12. * By confinement at home, even under 
‘ affe€tionate and obfervant guardians, they are 
‘ not fecure; but thofe women are truly fecure, 
‘who are guarded by their own good inclina- 
“ tions. 

13. © Drinking /pirituous liquor, affociating 
‘ with evil perfons, abfence from her hufband, 
‘rambling abroad, ‘unfeafonable fleep, and 
‘dwelling in the houfe of another, are fix 
‘ faults which bring infamy on a married wo- 
* man: 

14. * Such women examine not beauty, nor 
‘ pay attention to age; whether their lover be 
‘ handfome or ugly, they think it 1s enough 
‘ that he is a man, and purfue their pleafures. 

15. * Through their paffion for men, their 
“ mutable temper, their want of fettled affection, 
‘and their perverfe nature (let them be guard- 
‘ed in this world ever fo well) they foon be-_ 
“ come alienated from their hufbands. 

16. * Yet fhould their hufbands be diligently 
‘ careful in guarding them; theugh they well 

B 
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‘ bsicies the difpofition, with which the lord of 
‘ creation formed them: 
17. ¢ MENv allotted to fuch women a love of 
‘ their bed, of their feat, and of ornament, im- 
* pure appetites, wrath, weak flexibility, defire 
‘ of mifchief, and bad conduét. 
‘Women have no bufinefs with the 
‘ texts of the Veda; thus 1s the law fully fettled: 
‘ having, therefore, no evidence of Jew, and no 
: kaiueloies of expiatory texts, finful women 
‘ muft be as foul as falfehood itfelf; and this 1s 
‘a fixed rule. 
19. * To this effect many texts, which may 
‘ fhow their true difpofition, are chanted in the. 
‘ Védas: hear now their expiation for fin. 
20. * That pure blood, which my mother 
‘* defiled by adulterous defire, frequenting the 
‘* houfes of other men, and violating her duty 
“to her lord, that blood may my father pu- 
“‘ rify!’ Such is the tenour of the holy text, 
© which her fon, who knows her guilt, muff pro- 
* nounce for her; 
. * And this expiation has been declared 
‘ a every unbecoming thought, which en- 
‘ters her mind, concerning infidelity to her 
‘hufband; fince that ss the beginning of adul- 
* tery. 
_ 22. © Whatever be the qualities of the man, 
‘with whom a woman is united by lawful} 


COMMERCIA® AND SERVILE CLASSES. § 


‘marriage, fuch qualities even fhe afflumes; 
* like a river united with the fea. 

23. ‘ ACSHAMA'LA’,, a woman of the loweft 
‘ birth, being thus united to Vasisurt’Ha, and 
‘Sa’rancr, being united to ManDapPa'La, 
‘ were entitled to very high honour: 

24. * Thefe, and other females of low birth, 
‘ have attained eminence in this world by the 
« refpeétive good qualities of their lords. 

25. * Thus has the law, ever pure, been pro- 
‘ pounded for the eivil conduct: of men and 
‘women: hear, next, the laws concerning 
‘ children, by obedience to which may happi- 
‘ neis be attained in this and the future life. 

26. ‘ WHEN good women, united with huf- 
‘ bands in expectation of progeny, eminently 
‘fortunate and worthy of reverence, irradiate 
‘the houfes of their lords, between them and 
‘ goddeffes of abundance there is no diverfity 

. * whatever, 

27. * The produétion of children, the nur- 
‘ture of them, when produced, and the daily 
‘ fuperintendence of domeftick affairs, are pe- 
‘ culiar to the wife: : 

28. * From the wife alone proceed offspring, 
* good houfehold management, folicitous atten- | 
‘ tion, moft exquifite careffes, and that heavenly 
* beatitude, which fhe obtains for the manes of 
‘ anceftors, and for the bufband himfelf. 
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29. *She, who deferts not her lord, but 
§ keeps in fubjection to-him her heart, her 
f fpeech, and her body, fhall attain his manfion 
¢ in heaven, and, by the virtuous in this world, 
© be called Sadhwi, or good and faithful ; 

30. § But a wife, by difloyalty to her huf- 
‘ band, fhall incur difgrace in this life, and be 
$ born in the next from the womb of a fhakal, 
£ or be tormented with horrible difeafes, which 
§ punifh vice, 

31. ‘ LEARN now that excellent law, univer- 
€ fally falutary, which was declared, concerning 
£ iffue, by great and good fages formerly born, 

32. * They confider the male iffue of a wo- 
§ man as the fon of the lord; but, on the fub- 
‘jc of that lord, a difference of opinion Is 
‘mentioned in the Véda; fome giving that 
‘ name to the real procreator of the child, and 
‘others applying it to the married poffeflor of 
‘ the woman. 

23. ‘ The woman is confidered in law as the 
‘ field, and the.man as the grain: now vegeta- 
f ble bodies are formed by the united — 
‘ of the feed and the field. 

34. ‘In fome cafes the prolifick power of 
*the male is chicfly diftinguifhed ; in others, 
* the receptacle of the female; but, when both 
fare equal in dignity, the offspring is moft 
‘ highly efteemed : 
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35. ‘In general, as between the male and 
‘ female powers of procreation, the male is held 
‘ fuperiour; fince the offspring of all procreant 
‘ beings is diftinguifhed by marks of the male 
‘ power. | 

36. ‘ Whatever be the quality of feed, fcat- 
‘ tered in a field prepared in due feafon, a plant. 
‘ of the fame quality {prings in that field, with 

‘ peculiar vifible properties. 

37. * Certainly this earth is called the pri- 
‘ meval womb of many beings; but the feed 
‘exhibits not in its vegetation any properties 
‘ of the womb. 

38. *« On earth here below, even in the fame 
‘ ploughed field, feeds of many different forms, 
‘having been fown by hufbandmen in the 
‘proper feafon, vegetate according to their 
* nature ; 

39. ‘ Riceplants, mature in fixty days, and 
‘thofe, which require tranfplantation, mudga, 
‘ tila, mafba, barley, leaks, and fugarcanes all 
‘ {pring up according to the feeds. 

40. * That one plant thould be fown, and 
‘ another produced, cannot happen: whatever 
‘feed may be fown, even that produces its 
‘ proper ftem. 

41. ‘Never muft it be fown in another 
‘man’s field by him, who has natural good 
‘fenfe, who has been well inftru€ted, whe 
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‘knows the Véde and its Angas, who defires 
‘ long life: 

- 42. © They, who are acquainted with patt 
‘times, have preferved, on this fubjeét, holy 
‘ {trains chanted by every breeze, declaring, 
‘that ‘* feed muft not be fown in the’field as 
** another man.” 

43. * As the arrow of that hunter is vain, 
¢ who fhoots it into the wound, which another 
‘ had made juft before in the antelope, thus 
‘ inftantly perifhes the feed, which a man 
§ throws. into the foil of another : | 

44. * Sages, who know former times, confi- 
¢ der this earth (Prit’hivi) as the wife of king 
* Prirnu; and thus they pronounce cultivated 
« land to be the property of him, who cut away 
‘ the wood, or who cleared and tilled it; and the 
$ antelope, of the irft hunter, who moray 
€ wounded it. 

45. § Then only 1s a man perfe&, when he 
‘ confifts of three perfons united, his wife, him- 
¢ felf, and brs fon; andthus have learned Breé- 
© mens announced this maxim: * The hufband 
«¢ is even one perfon with his wife,” far all do- 
© meftick and religious, not for all civil, purpofes. 

46. ‘ Neither by fale nor defertion can a 
¢ wife be releafed from her hufband: thus we 
¢ fully acknowledge the law enacted of old by 
¢ the lord of creatures. | 
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47. * Once is the partition of an inheritance 
made; once is a damfel given in marriage; 
and once does a man fay “I give:’’ thefe 
three are, by good men, done once for all and 
irrevocably. 

48. * As with cows, mares, female camels, 
flave girls, milch buffalos, fhegoats, and ewes, 
it is not the owner of the du// or other father, 
who owns the offspring, even thus is it with 
the wives of others. 

49. ‘ They, who have no sities in the 
field, but, having grain in their pofleffion, 
fow it in foil owned by another, can receive 
no advantage whatever from the corn, which 
may be produced: 

50. * Should a bull beget a hundred -calves 
on cows not owned by his mafter, thofe 
calves belong folely to. the proprietors of 
the cows; and the ftrength of the bull was 
watted : 

51. ‘ Thus men, who have no —e pro- 
perty in women, but fow in the fields owned 
by others, may raife up fruit to the hufbands ; 
but the procreator can have no advantage 


¢ from it. 


52. * Unlefs there be a fpecial agreement 
between the owners of the land and of the 


* feed, the fruit belongs clearly to the land- 


e 
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‘ owner; for the receptacle is more important 
« than the feed : | 

53. § But the owners of the feed and of the. 
* foil may be confidered in this world as joint 
‘owners of the crop, which they agree, by 
¢ fpecial compact in confideration of the feed, 
* to divide between them. | 
_ 54. * Whatever man owns a field, if feed, 
‘conveyed into it by water or wind, fhould 
‘germinate, the plant belongs to the land- 
“owner: the mere fower takes not the fruit, 

55. * Such is the law concerning the off- 
‘ {pring of cows, and mares, of female camels, 
‘ goats, and fheep, of flave girls, hens, and 
‘ milch buffalos, unle/s there be a fpecial agree~ 
* ment. ? a 

56. * Tuus has the comparative importance 
* of the foil and the feed been declared to you: 
‘1 will next propound the law concerning 
“women, who have no iffue dy their hufbands. 

57. * The wife of an elder brother is con- 
‘ fidered as mother-in-law to the younger; and 
‘the wife of the younger as daughter-in-law to 
‘ the elder: 

58. ‘ The elder brother, amoroufly ap- 
¢ proaching the wife of the younger, and the 
‘ younger, carefling the wife of the elder, are 
* both degraded, even though anthorized dy the 
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‘ hufoand or fpiritual guide, except when nee 
‘ wife has no iffue. 

59. ‘ On failure of iffue by the hufband, if 
‘he be of the fervile clafs, the defired offspring 
‘ may be procreated, either by his brother or 
‘ fome other /apinda, on the wife, who has been 
‘ duly authorized: 

60. * Sprinkled with clarified butter, filent, 
‘in the night, let the kinfman thus appointed 
* beget one fon, but a fecond by no means, on 
‘ the widow or childlefs wife: : 

61. ‘Some fages, learned in the laws con- 
‘ cerning women, thinking it poffible, that the 
‘ great obje& of that appointment may not be 
‘ obtained dy the birth of a fingle fon, are of opi- 
‘nion, that the wife and appointed kinfman - 
‘ may legally procreate a fecond. 

62. * The firft objet of the appointment 
‘being obtained according to law, both ¢he 


‘* brother and the widow mutt live together like 


‘a father and a daughter by affinity. 

63. ‘ Either brother, appointed for this pur~ 
‘ pofe, who deviates from the ftri€& rule, and 
‘ acts from carnal defire, fhall be degraded, as 
“having defiled the bed of his daughter-in-law 
‘or of his father. 

64. * By men of twiceborn claffes no widow, 
‘ or childlefs wife, muft be authorized to con- 
‘ceive by any other than her lord; for they, 
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‘© who authorize her to conceive by any other, 
‘ violate the primeval law. 

65. * Such a commiffion ¢o a brother or other 
© near kinfman is nowhere mentioned in the 
‘ nuptial texts of the Véda; nor isthe marriage 
‘of a widow even named in the laws con- 
* cerning marriage. 

66. © This snatitis fit only for cattle, ts re- 
‘ prehended by learned Brahmens; yet it 1s de- 
* clared to have been the practice even of men, 
‘while Ve'Nna had fovereign power: 

67. ‘ He, poffeffing the whole earth, and 
* thence only called the chief of fage monarchs, 
* gave rife to a confufion of claffes, when his 
* intellect became weak through luff. 

68. * Since his time the virtuous difapprove 
* of that man, who, through delufion of mind, 
* direéts a widow fo receive the careffes of another 
‘ for the fake of progeny. 

6). © The damfel, izdeed, whofe hufband 
‘fhall die after troth verbaliy plighted, dxz 
© before confummation, his brother fhall take io 
¢ marriage according to this rule: 

70. * Having efpoufed her in due form of 
‘law, fhe being clad in a white robe, and pure 
‘in her moral condu@, let him approach her 
‘once in each proper feafon, and until iffue 
* be had. 

71. © Ler no man of fenfe, who has once 
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‘ given his daughter to a fuitor, give her again 
‘to another; for.he, who gives away his 
‘daughter, whom he had before given, incurs 
‘the guilt and fine of fpeaking falfely in a 
‘ caufe concerning mankind, 

92. * Even though a man have married a 
‘ young woman in legal form, yet he may aban- 
‘don her, if he find her blemifhed, afflicted 
‘with difeafe, or previoufly deflowered, and 
* given to him with fraud: 

73. ‘If any man give a faulty damfel in 
‘ marriage, without difclofing her blemith, the 
“hufband may annul that aé of her illminded 
‘ giver. 

74. ‘ SHOULD a man have bufinefs abroad, 
‘let him affure a fit maintenance to his wife, 
‘and then refide for a time ina foreign country; 
‘fince a wife, even though virtuous, may be 
‘tempted to act.amifs, if the be diftreffed by 
‘want of fubfiftence : 

7;. ¢ While her hufband, having fettled her 
* maintenance, refidcs abrvuad, let her continue 
‘firm in religious aufterities ; but, if he leave 
‘her no fupport, let her fubfift by /pinning and 
‘ other blamelefs arts. _ 

976. © If he live abroad on account of fome 
‘facred duty, let her wait for him eight 
‘ years; 1f.ou account of knowledge or fame, 
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‘fix; if on account of pleafure, three: after 
* thofe terms have expired, fhe muft follow him. 

_ 77. © Fora whole year let a hufband bear 
¢ with his wife, who treats him with averfion ; 
‘ but, aftera year, let him deprive her of herfepa- 
‘ rate property, and ceafe to cohabit with her. 

78. ‘ She, who neglects her lord, though ad- 
‘ di€ted to gaming, fond of fpirituous liquors, 
© or difeafed, muft be deferted for three months, 
‘and deprived of her ornaments and houfehold 
‘ furniture : 

79. © But fhe, who is averfe from a mad huf- 
‘ band, or a deadly finner, or an eunuch, or one 
‘ without manly ftrength, or one afflicted with 
‘fuch maladies as punifh crimes, muft neither 
‘ be deferted nor ftripped of her property. 

80. * A wire, who drinks any fpirituous 
‘liquors, who acts immorally, who fhows 
‘hatred to her lord, who is incurably difeafed, 
* who is mifchievous, who wattes his property, 
‘may at all times be fuperfeded by another 
‘ wife. 

81. © A barren wife may be fuperfeded by 
* another in the eighth year: fhe, whofe chil- 
‘dren are all dead, in the tenth; fhe, who 
* brings forth on/y daughters, in the eleventh ; 
‘ fhe, who {peaks unkindly, without delay ; 

_ 82. ‘But fhe, who, though afflicted with 
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© illnefs, is beloved and virtuous, muft never be 
‘ difgraced, though fhe may be fuperfeded by 
‘ another wife with her own confent. 

83. ‘ If a wife, legally fuperfeded, fhall de- 
¢ part in wrath from the houfe, fhe mutt either 
‘inftantly be confined, or abandoned in the 
‘ prefence of the whole family : 

84. * But fhe, who, having been forbidden, 
‘ addicts herfelf to intoxicating liquor even at — 

‘ jubilees, or mixes in crowds at theatres, muft 
‘ be fined fix racticds of gold. 

85.‘ WHEN iicchon men take wives, both 
‘of their own clafs and others, the precedence, 
‘ honour, and habitation of thofe wives, muft 
‘be fettled according to the order of their 
‘ claffes : | 

86. ‘ To ali fuch married men, the wives of 
‘ the fame clafs only (not wives of a different 
‘clafs by any means) muft perform the duty 
‘ of perfonal attendance, and the daily bufinefs 
‘ relating to acts of religion ;- 

87. © For he, who foolifhly caufes thofe 
‘ duties to be performed by any other than his 
‘wife of the fame clafs, when fhe is near at 
* hand, has been immemorially confidered as a 
‘ mere Chanddala begotten on a Brahmen?. 

88. ‘ To an excellent and handfome youth 
‘of the fame clafs, let every man give his 
‘ daughter in marriage, according to law; even 
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‘ though fhe have not attained her age of — 
‘ years: 

8g. ‘ But it is better, that the damfel, 
‘ though marriageable, fhould ftay at-home till 
‘ her death, than that he fhould ever give her 
‘ in marriage to a bridegroom void of excellent 

© qualities. 

go. * Three: yeats let a damfel wait, though 

‘ fhe be marriageable; but, after that term, let 

‘her chufe for herfelf a bridegroom of equal 
‘ rank: 

gi. ‘If, not being given in marriage, fhe 
‘“chufe her bridegroom, neither fhe, nor the 
‘ youth chofen, commits. any offence ;, 

g2. ‘ But a damfel, thus ele@ting her huf- 
‘ band, fhall not carry with her the ornaments, 
‘ which fhe received from her father, nor thofe 
* given by her mother or brethren: if fhé carry 
‘them away, fhe commits theft. . 4 
93. ‘ He, who takes to wife a damfel of full 
‘age, fhall not give a nuptial prefent to her 
‘father; fince he father loft his dominion 
‘over her, by detaining her at a time, when 
‘ fhe might have been a parent. 

94. ‘ A man, aged thirty years, may marry 
‘a irl of twelve, if be find one dear to his 
‘heart; or a man of twenty-four years, a 
‘ damfel of eight: but, if he fint/h his fludent{hip 
‘ earkher, and the duties of his next order would 
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‘ otherwife be impeded, let hit marry iaime- 
‘ diately. 

69s. SA wife, giver by the pods, who are 
‘ nomed in the bridal texts, tet the hufband te- 
‘ceive ahd fupport conftantly, if fhe bé vir- 
‘tuous, though he married her not frém m- 
‘ clination: fuch condué wilt pleafe the -gods. 

96. * To be mothers were worten created } 
‘ and to be fathers, mer; teligious rites, there- 
‘ fore, ate ordained in the Veda to be performed 
* by the hufband together with the wife. 

97. ‘Ir a nuptial gratuity has actoally bee 
‘ given to a damfel, and he, who gave it, flrould 
‘ die before marriage, the damfel fhall be mar- 
* ried to his brother, if fhe confent ; 

98. ‘ Bat even a man of the fervile clafs 
* ought not to récetive a gratuity, when he gives 
‘ his daughter in marriage; fince a father, who 
‘takes a fee on that occafion, tacitly fells his 
‘ daughter. 

.99. ¢ Neither ancients nor moderns, who 
‘'were good men, have ever given a damfel in 
‘ marriage, after fhe had been promifed to an- 
‘ other nian ; 

166. * Nor, even in former creafions, have 
‘ we heard fhe virtuous approve the tacit fale of 
‘a daughter for a price, under the name of a 
“ nuptial gratuity. 
107. ** Let mutual fidelitycontinue tilldeath:”” 
VOL, VI. ¢ 
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‘ this, in few words, may be confidered as the 
‘ fupreme law between hufband and wife. 

103. ‘Let a man and woman, united by 
‘marriage, conftantly beware, left, at any 
‘time difunited, they violate their mutual 
* fidelity. . 

103. * Thus has been declared to you the 
‘Jaw, abounding in the pureft affection, for 
¢ the conduét of man and wife; together with 
¢ the practice of raifing up offspring #0 4 hufoand 

‘ of the fervile clafs on failure af iffue by him be- 

‘ gotten: learn now the law of inheritance, 

104. * After the death of the father and the 
‘ mother, the brothers, being affembled, may 
‘divide among themfelves the paternal and 
‘ maternal eftate ; but they have no power over 
‘it, while their parents live, unle/s the Sather 
: chufe to diftribute it. 

105. © The eldeft brother may take entire 
‘ pofieffion of’ the patrimony ; and the others 
‘ may live under him, as they Aved under their 
‘ father, unlefs they chufe to be feparated. 

106. * By the eldeft, at the moment of his 
‘ birth, the father, having begotten a fon, dif- 
‘ charges his debt to his own ‘pesgenibork the 
‘ eldeft fon, therefore, ought before partition to 
‘ manage the whole patrimony: _ 

107. * That fon alone, by whofe birth he 
¢ difcharges his debt, and through whom he 
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* attains. immortality, was begotten from 3 
“.fenfe of duty: all the reft are confidered by 
‘ the wife as begotten from love of pleafure. 

108. * Let the father alone fupport his fons; 
‘and the firft born, his younger brothers; and 
‘let them behave to the eldeft, according to 
‘ law, as children /bould behave to their father. ~ 

109. * The firft born, sf virtuous, exalts the 
‘ family, or, f vitrous, deftroys it: the firft born 
‘is in this world the moft refpectable; and the 
‘ good never treat him with difdain. — 

110. ‘If an elder brother a@, as an elder 
‘ brother ought, he is fo be revered as a mother, | 
‘ as a father; and, even if he have not the be- 
‘ haviour of a good elder brother, he fhould be: 
‘ refpected as a maternal uncle, or other kinf- 
‘ man. | 

111. © Either let them thus live together,’ 
‘ or, if they defire feparately to perform religious 
‘rites, let them live apart ; fince religious du- 
‘ties are multiplied in feparate houfes, their 
‘feparation is, therefore, legal and even Jaud- 
‘ able. | 

112. * The portion deduéted for the eldeft is 
‘a twentieth part of the heritage, with the beft . 
‘of all the chattels; for the middlemoft, half — 
‘of that, or a fortieth; for the youngeft, a 
‘ quarter of it, or an eightieth. 

113. * The eldeft and youngeft refpe€tively: 

C2 
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‘take their juft mentioned portions; and, if 
“ there be more than one between them, each 
‘ of the intermedtate fons has the mean portion, 
‘or the fortieth. 

114. * Of all the goods colleéted, let the firft 
‘born, sf be be tranf{cendantly learned and vir- 
“ taous, take the beft artiche, whatever 6 moft 
« excellent in its kind, and the beft of ten cows 

* or the ltke: 

rr5. * But, among brothers equally fkilled in 
‘ performing theit feveral duties, there is no 
‘ deduction of the beft in ten, or the moft excel- 
‘ lent chattel; though fome trifle, as a mark of 

‘ greater veneration, fhould be giver to the firft 
* born. 

116. * If a deduction be thus made, let sisal 
‘fhares of the refidue be afcertained and ree 
‘ cetved;, but, if there be no dedudfon, .the 
‘ fhares muft be diftributed in this manners: ° 

_¥17. € Let the eldeft have a double thare, 
* and the next born, a fhare and a half, sf they 
‘ clearly farpafs the reft in virtue and karning ; 
‘the younger fons muft have each a fhare: if 
‘ all be equal in good qualities, they ae alt take 
‘ foare and fhare alike. 

118..* Fo the unmarried dees by the 
‘ fame mother, \et their brothers give portions 
‘ out of their own allotments refpectively, sc- 
“cording to the claffes of their feveral mothers: 
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‘ let each give a fourth part of his own diftin@ 
* fhare ; and they, who refufe to give it, Gall 
“‘ be degraded. 

119. * Let them never divide th¢ value of a 
‘fingle goat or fheep, or a fingle beaft with 
* uncloven hoofs; a fingle goat or fheep re- 
“ maining after an equal diftrebution nee to 
‘ the firft born, 

120. ‘ Should a yeunger brother is the man- 
* ner before mentioned have begotten a fon on.the 
‘ wife of his deceafed elder brother, the divifion 
‘ muft then be made equally betucen that fon, 
$ who reprefents the deceased, and /ys natural fa- 
‘ ther: thus is the law fettled. | 

121. * The reprefentative is not /o far wholly 
‘ fybftituted by law in the place of the deceafed 
* principal, as to have the portion of an elder fon; 
‘and the prineipal became a father in confe- 
‘quence of the procreation by jus younger bro- 
‘ ther; the fon, therefore, is entitled by. jaw te 
‘an equal fhare, ut not to a double portion. 

122. * A younger fon being born of a firft 
‘married wife, after an elder fon had been 
‘born of a wife laft married, Aut of ¢ lower 

‘ clafs, it may be a doube in that cafe, how. the 
‘ divifion fhall be made: 

123. * Let the fon, born of the elder wife, 
‘take one moft excelent bull deducted from 
‘ the inherjtance: the next excellent buils are 
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‘ for thofe, who were born firft, but are inferior 
‘ on account of their mothers, who were married 
‘ laff. 

124. €A fon, indeed, who was firft born, 
‘and brought forth by the wife firft married, 
‘ may take, sf earned and virtuous, one bull and 
‘fifteen cows; and the other fons may then 
‘take, each in right of his feveral mother; 
«.fuch is the fixéd rule. : 

125. ‘ As between fons, born of wives equal 
«in their clafs and without any other diftinGtion, 
‘ there can be no feniority in right of the mo- 
‘ther; but the feniority ordained by law, i is 
‘ according to the birth. 

126. ‘The right of invoking Inpra by the 
“texts, called fwabrdbmanyd, depends on atual 
* priority of birth; and of twins alfo, éf any fuch 
* be conceived among different wives, the eldeft 
‘is he, who was firft actually born. 7 
|. 127. © He, who has no fon, may appoint his 
‘ daughter in this manner to raife up a fon for 
«him, /aying: “ the male child, who fhall be 
‘* born from her in wedlock, fhall be mine for 
‘* the purpofe of performing my obfequies.” 

128, © In this manner Dacsua himfelf, lord 
* of created beings, anciently appointed all his 
‘fity daughters to raife up fons to him, for ene 
* fake of multiplying his race: : 

129. ‘ He gave ten to DHERMa, Given: to 
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‘Casyapa, twenty-feven to Soma, king of 
‘ Brahmens and medical plants, after doing ho- 
‘ nour to them with an affedtionate heart. 

130. * THE fon of a man is even as himfelf; 
‘ and as the fon, fuch is the daughter thus ap~ 
‘ pointed: how then, if he bave no Jon, can any 
‘inherit his property, but a daughter, who is 
* clofely united with his own foul? 

131. ‘ Property, given to the mother on 
‘her marriage, is inherited by her unmarried 
‘ dayghter; and the fon of a daughter, appomt- 
‘ed in the manner juft mentioned, thall inherit 
‘ the whole eftate of her father, who leaves no 
* fon by himfelf begotten: 

132, * The fon, however, of fuch a daudiiiar. 
‘ who fucceeds to all the wealth of her father 
‘dying without a fon, muft offer two funeral 
‘ cakes, one to his own father, and one to the 
‘ father of his mother. 

133. © Between a fon’s fon and the fon of 
‘ fuch a daughter, there is no difference in law; 
‘fince their father and mother both {prang 
‘ from the body of the fame man: -« 


134. ‘ But, a daughter having been appoint- ‘ 


‘ed to produce a fon for her father, and a fon, 
‘ begotten by him/felf, being afterwards born, the 
‘ divifion of the heritage muft in that cafe be- 
‘equal; fince there is no right of primogeni= 
‘ture for a woman. 


# 
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135. © Should a daughter, thus appointed ta | 
‘ raife up a fon for her father, die by any ac- 
‘cident without a fon, the hufband of that 
‘ daughter may, without hefitation, pofJefs hm- 
‘ delf of her property. 

136. * By that male child, whom a daughter 
‘ thus appointed, either by an implied intention 
‘ or a plain declaration, fhall produce from an 
‘ hudband of an equal clafs, the maternal grand- 
“ father becomes in law the father of a fon; 
‘let that fon give the funeral cake and poflefs 
£ the ipheritance. 

137. § By a fon, a man dai victory ower 
‘ all people; by a fon’s fon, he enjoys immer- 
“tality; and, afterwards, by the fon of that 
§ grandfon, he reaches the folar abode. 

138. * Since the fon (¢rayaté) delivers his 
‘father from the hell named put, he was, 
‘ therefore, called puttra by BRauMa’ himfelf: 

139. ‘ Now between the fons of his fon and 
£ of his daughter thus appointed, there fubfifts in 
‘this world no difference ; for even the fon of 
‘ fuch a daughter delivers him in the next, like 
¢ the fon of his fon. | | 

140. ‘ Let the fon of fuch.a daughter offer 
* the firft funeral cake to his mother; the fe- 
‘cond to her father; the third, to her paternal 

‘ grandfather, 
141. ‘ Or the man, to whom a fon has been 
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‘given, according to a fubfequent law, adorned 
‘ with every virtue, that fon fhall take a //th 
‘or fixth part of the heritage, though brought 
‘ from a different family. 

142. * A given fon muft never claim the 
‘family and eftate of his natural father: the 
‘ funeral cake follows the family and eftate ; 
‘ but of him, who has given away his fon, the 
‘ funeral oblation is extinct. | 

143. ‘ Tue fon of a wife, not authorized to 
‘have iffue by another, and the fon begotten, 
* by the brother of the hufband, on a wife, who 
‘has a fon then living, are both unworthy of 
‘ the heritage; one being the child of an adul- 
‘ terer, and the other produced through mere 
* lyft. 

144. * Even the fon of a wife duly authorized, 
‘not begotten according to the law g/ready pro- 
‘ pounded, is unworthy of the paternal eftate ; 

‘ for he was procreated by an outcaft: 
4g. * But the fon /egal/y begotten on a wife, 
‘authorized for the purpofe before mentioned, 
‘ may inherit i all re/petts, if be be virtuous and 
‘ earned, as a fon begotten by the hufband; 
‘fince sn that cafe the {eed and the preduce be- 
‘long of right to the owner of the field. 

146. ‘ He, who keeps a fixed and moveable 
‘ eftate of his deceafed brother, maintains the 
‘ widow, and raifes up a fon to that brother, 
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‘ mutt give to that fon, at the age of fifteen, the 
‘ whole of his brother’s divided property. 

- 147. ‘Should a wife, even though legally 
* authorized, produce a fon by the brother, or 
‘any other /apinda, of her hufband, that fon, if 
‘ begotten with amorous embraces, and tokens of 
‘impure defire, the fages proclaim bafeborn 
‘and en of inheriting. 

148. § Tuts law, which ies preceded, mutt be 
* underftood of a diftribution among fons be- 
‘ gotten on women of the fame clafs: hear now 
‘the law concerning fons by feveral women of 
‘ different claffes, 

149. ‘If there be four wives of a Brabmen 
¢ in the direét order of the claffes, and fons are 

‘ produced by them all, this is the rule of par- 
‘ tition among them: 

150. * The chief fervant in hufbandry, the 
‘bull kept for impregnating cows, the riding 
‘ horfe or carriage, the rzvg and other ornaments, 
* and the principal meffuage, fhall be dedu&ted 
‘ from the inheritance and given to the Brdé- 
‘ men fon, together with a larger {hare by way 
* of preeminence. 

151. * Let the Brahmen take three fhares of 
“the refidue ; the fon of the Cfhatriya wife, 
‘ two fhares; the fon of the Vaz/y¢d wife, a thare 
‘and a half; and the fon of the Sudra wife, 
“may take one fhare. © 
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152. ° Or, #f no deduction be made, \et fome 

‘ perfon learned in the law divide the whole 
‘ colleGted eftate into ten parts, and make a 
* legal diftribution by this fo//owing rule: 

153. ¢ Let the fon of the Brabmani take four 
‘ parts; the fon of the C/hatriyd, three; let the 
* fon of the Vaifyd have two parts; let the fon 
‘ of the Sédra take a fingle part, if be be vir- 
* tuous. 

154. * But whether the Brahmen have fons, 
‘or have no fons, dy wives of the three firft 
‘ claffes, no more than a tenth part muft be 

* given to the fon of a Sédra. 

165. * The fon of a Brahmen, a Chhatriy’, of 
‘a Vaify2 by a woman of the fervile clafs, fhall 
“ inherit no part of the eftate, unle/s be be vir- 
* tuous ; nor jointly with other fons, unlefs bis mo- 
“ther was lawfully married: whatever his fa- 
* ther may give him, let that be his own. 

156. * All the fons of twiceborn men, pro- 
‘ duced by wives of the fame clafs, muft divide 
‘the heritage equally, after the younger bro- 
‘thers have given the firit born his deducted 


| © allotment. 


157. * For a Sudra is ordained a wife of his 
‘ own clafs, and no other: all, produced by her, 
* fhall have equal fhares, though fhe have a 
‘ hundred fons. 


158. ‘ Or the twelve fons of men, whom 
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‘Menu, fprung from the Self-exiftent, has 
‘named, fix are kinfmen and heirs; fix, not 
* heirs, except to their own fathers, but kinfmen. 

159. © The fon begotten by a man himfelf 
* in lgwful wedlock, the fon ef his wife begotten 
‘#2 the manner before defcribed, afon given to 
* Aim, a fon. made or adopted, a ion of concealed 
* birth, or whofe real father cannot be known, and 
*a fon rejected by bis natural parents, are the 
* fix kinfmen and heirs: 

160. ‘ The fon of a young woman unmarried, 
* the fon of a pregnant bride, a fon bought, a 
‘fon by a twice married woman, a fon felf- 
* given, and a fon by a Sidra, are the fix kinf- 
4 men, but not heirs ¢o collaterals. 
461. * Such advantage, as a man would gain, 
‘ who fhould attempt to pafs deep water ina 
“ boat made of woven reeds, that father obtains, 
“who pafles the gloom of death, leaving only 
‘ contemptible fons, who are the eleven, or at leaft 
+ the fix, laft mentioned. 

162. ‘If the two heirs of one man be the 
* fon of his own body and a fon of his wife by 
‘a kinfman, the former of whom was begotten 
* efter bis recovery from an illnefs thought incura~ 
* 6le, each of the fons, exclufively of the other, 
* fhall fucceed to the whole eftate of his natural 
* father. 

163. * The fon of his own body is the fole 
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* heiz to his eftate, but, that all evil maybe re- 
‘moved, let him allow a maintenance to the 
‘reft; 

164. © And, when the ‘fon of the body has 
‘ taken an account of the paternal inheritance, - 
‘let him give a fixth part of it to the fon of 
“the wife begotten by a kinfman, before his fa- 
“ther’s recovery; or a fifth part, if that fon be 
© eminently virtuous. 

165. ¢ The fon of the body, and the i of 
*the wife may fucceed immediately to the pa- 
‘ternal eftate zn the manner juft mentioned ; bat 
“the ten other fons can only fucceed in order 
“to the family duties and to their fhare of the 
‘ rn thofe laf? named being ane by 

any one of the preceding. 

en * Him, whom a man has begotten on 
‘his own wedded wife, let him ea to be the 
‘firft in rank, as the fom of his body. 

167. * He, who was begotten, according to 
‘Jaw, on the wife of a man deceafed, or im- 
‘ potent, of difordered, after due authority grven 
“to her, is called the lawful fon of the wife. 

168. * He, whom his father, or mother with 
“ber hufband’s affent, gives to another as his 
‘fon, provided that the donee have no iffue, if 
“the boy be of the fame clafs and affectionately 
‘ difpofed, is confidered as a fon given, the g ff 
‘ being — by pouring water. 
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169. ‘ He is confidered as a fon made or 
* adopted, whom a man takes as his own fon, 
‘ the boy being equal in clafs, endued with filial 
¢ virtues, acquainted with the merit of perform- 
“ ing obfequies to bis adopter, and with tbe fin of 
* omitting them. 

270. ‘In whofe manfions foever a male 
‘ child fhall be brought forth dy @ married wo- 
‘ man, whofe hufband has long been abfent, if the 
‘ real father cannot be difcovered, but tf st be 
© probable that be was of an equal clafs, that child 
‘ belongs to the lord of the unfaithful wife, and 
‘is called a fon of concealed birth in his man- 
* fion. 

171. * A boy, whom a man receives as his 
€ own fon, after he has been deferted with-. 
© out juft caufe by his parents, or by either .of — 
“them, if one be dead, is called a fon rejected. 

"172. A fon, whom the daughter of any 
“ man privately brings forth in the houfe of her 
“father, if fhe afterwards marry her lover, is 
* defcribed as a fon begotten on an unmarried 
* girl. 

173. ‘If a pregnant young woman marry, 
* whether her pregnancy be known or unknown, : 
* the male child in her womb belongs to the 
‘ bridegroom, and is called a fon received with 
* his bride. | | | 

174 * He is called a fon bought, whom a 
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‘ man, for the fake of having a fon fo perform his 
‘ obfequies, purchafes from his father and mo~ 
‘ther, whether the boy be equal or unequal fo 
‘ himfelf in good qualities, for in clafs all adopted 
< fons muft be equal. 

175. * He, whom a woman, either forfaken 
‘ by her lord or a widow, conceived by a fecond 
‘ hufband, whom fhe took by her own defire, 
‘ though againft law, is called the fon of a wo-~ 
‘ man twice married: 

176. ‘If, on ber fecond marriage, fhe be ftill | 
‘a virgin, or if fhe left her hufband under the 
‘age of puberty and return to him at his full 
‘age, fhe muft again perform the nuptial cere- 
‘ mony, either with her fecond, or her young and 
‘ deferted, hufband. . 

177. * He, who has loft his parents, or been 
‘abandoned dy them without juft caufe, and 
‘ offers himfelf to a man as 47s fon, is called a 
‘fon felfgiven. 

178. « A fon, begotten through luft on a S¥- 
‘ dra by a man of the prieftly clafs, is even as 
‘acorpfe, though alive, and is thence called in 
‘law a living corpfe: 

179. ‘ But a fon, begotten by a man of the 
‘ fervile clafs on his female flave, or on the fe- 
‘male flave of his male flave, may take a 
‘ thare of the heritage, if permitted by the other — 
‘ fous: thus is the law eftablithed. 
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18a. * Thefe cleven fons (the fon of the wife, 
© and the reft as enumerated) are allowed by 
* wife legiflators to be fubftitates ia order for: 
“ fons of the body, for the fake of preventing a 
‘ failure of obfequies ; 

181. ‘ Though fuch, as are called fons for 
‘that purpofe, but were produced from the 
* marihood of others, belong in truth to the fa- 
ther, from whofe manhood they feverally © 
‘ fprang, and to no other, except by a juft fidtion 
* of law. | : 

182. <Ir, among feveral brothers of the 
¢ whole blood, one have a fon born, Menu 
€ pronounees them all fathers of a male child 
¢ by means of that fon; fo that, if fuch nephew 
‘© would be the beir, the uncles have no power to 
* adopt fons: 

183. * Thus if, among all the wives of the 
‘fame hufband, one bring forth a male child, 
© Menu has declared them all, by means of 
¢ that fon, to be mothers of male iffue, 

184. ‘On failure of the beft, and of the next 
“beft, among thofa twelze fons, \et thé inferiour 
‘in order take the heritage ;' but, if there be 
‘many of equal rank, let all bé fharers of the 
* eftate. 

185. € Not brothers, nor parents, but fons, 
‘ f lrving, or their male iffue, are heirs to the de- 
“ ceafed, but of him, who leaves no fon, sor a 
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‘ dvife, nor & daughter, the father fhall take the 
‘inheritance; and; if he leave neither father, nor 
© mother, the brothers. 

186. * To three anceftors tuft water be given 
‘at their obfequies; for three (the father, hie 
* father, and the patetnal grandfather) is the fu- 
* neral cake ordained: the fourth im defcént is 
‘the giver of odlations to them, and their heir, if 
“ they die without nearer defcendants; but the 
‘ fifth has no concern with the gift of the funeral 
‘ cake. 

187. * To the neareft /apinda, male or female, 
* after him in the third degree, the inheritance 
* next belongs; then, on failure of fapindas and 
‘ of their iffue, the /amdnedaca, or diftant kinf- 
* man, fhall be the heir; or the {piritual pre- 
‘ ceptor, or the pupil, or the fellow/tudent, of the 
‘ deceafed: 

188, ‘On failure of all thofe, the lawful 
‘heirs are fuch Brdkmens, as have read thé 
‘three Védas, as are pure in body and mind, a8 
‘have fubdued their paffions; and they muft 
‘ confequently offer the cake: thus the rites of 
* obfequies cannot fail. | 

189. * The property of a Bréhmen fhall never 
“be taken as an efcheat by the king : this is a 


.* fixed law: but the wealth of the other claffés, 


* on failure of all heirs, the king may take. 
190. * If the widow of a man, who died 
_ VOL. VI. D 
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‘without a fon, raife up a fon to him by one of ° 
© his kin{men, let her deliver to that fon, at Ais 
‘ full age, the colleGted eftate of the deceafed, 
‘ whatever it be. | 
1gt. * If two fons, begotten by two fuccefive 
‘ hufbands, who are both dead, contend for their 
‘ property, then in the hands of their mother, 
let each take, exclufively of the other, his own 
‘ father’s eftate. | 
192. § On the death of the mother, let all 
‘ the uterine brothers, and the uterine fitters, if 
‘ unmarried, equally divide the maternal eftate: 
‘each married fifter fhall have a fourth part of a 
§ brother's allotment. | 
193. ‘ Even to the daughters of thofe 
‘ daughters, it is fit, that fomething fhould be 
‘ given, from the affets of their maternal grand, 
‘ mother, on the fcore of natural affection. 
194. § Wuat was given before the nuptial 
‘ fire, what was given on the bridal proceflion, 
‘ what was given in token of love, and what 
‘ was received from a brother, a mother, er a 
‘father, are confidered as the fixfold /eparate 
* property of a married woman: | 
195. ‘ What fhe received after marriage 
‘from the family of her hufband, and what 
‘ her affectionate lord may have given her, thall 
© be inherited, even if fhe die in his lifetime, by 


© her children. - 
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196. ‘ It is ordained, that the property of a 
‘woman, married by the ceremonies called 
‘ Brébma, Daiva, Arfha, Gandbarva; ot Pra- 
‘ japatya, fhall go to her hufband, if fhe die 
‘ without iffue. 

197. ‘ But her wealth given on the marriage 
‘ called 4/ura, or on either of the ¢wo others, is 
‘ordained, on her death without iffue, to be- 
‘come the property of her father and mother. 

198. ‘ If a widow, whofe hufband bad other 
‘wives of different claffes, fhall have received 
‘ wealth at any time as @ gift from her father, 
‘and fhall die without sue, it fhall go to the 
‘daughter of the Brahmani wife, or to the iffue 
‘of that daughter. 3 

199. ‘ A woman fhould never make a hoard 
‘from the goods of her kindred, which are 
‘common to 4er and many; or even from the | 
‘ property of her lord, without his affent. 2 

200. ‘ Such ornamental apparel, as women 
‘wear during the lives of their hufbands, the 
‘heirs of thofe hufbands fhall not divide among 
‘themfelves: they, who divide it among them- 
‘ felves, fall deep znto fin. 

2o1. * Eunuchs and outcatts, perfons born 
‘blind or deaf, madmen, idiots, the dumb, and 
‘fuch as have loft the ufe of a limb, are excucce 
‘from a fhare of the heritage; 

202. * But. it @ juft, that the heiry whe 

Da 
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‘ knows his duty, fhould give all of them food 
* and raiment for iife without ftint, according to 
‘the beft of his power: he, who gives them 
‘nothing, finks afluredly to a region of punijfh- 
* ment. 

203. ‘If the eunuch and the reft fhould at 
‘ any time defire to marry, and if the wife of the 
‘eunuch fhould raife up a fon to him by a man le- 
‘ gally appointed, that fon and the iffue of fuch, 
‘as have children, fhall be capable of inheriting. 

204. * After the death of the father, if the 
* eldeft brother acquire wealth by bis own efforts 
* before partition, a thare of that acqusftron thall 
‘ go to the younger brothers, if they have made 
‘a due progrefs in learning; - 

205. *‘ And if all of them, being unlearned, 
* acquire property defore partition by their own 
‘labour, there fhall be an equal divifion of that 
“property without regard to the frft born; for it 
¢ was not the wealth of their father: this-rule is 
‘ clearly fettled. 

206. ‘ Wealth, however, acquired by learn- 
‘ing, belongs exclufively to any one of them, 
‘who acquired it; {fo does any thing given by a 
‘ friend, received on account of marriage, or 
‘ prefented as a mark of refpect to a gueft. 

207. ‘ If any one of the brethren has a com- 
‘ petence from his own occupation, and wants 
*.not the property of bis ler, he may debar 
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* himfelf from his own fhare, fome trifle being 
“given him ag a confideration, to prevent future 
¢ frrife 

208. ‘ What a brother has acquired by Ia- 
“ bour or fkill, without ufing the patrimony, he 
‘ fhall nat give up without his affent; for it was 

* gained by his own exertion: 

209. ‘ And if a fon, by his own efforts, re- _ 
‘cover a debt or property unjuftly detained, which 
‘could not be recovered before dy des father, he 
* fhall not, unlefs by his free will, put it into 
* parcenary with his brethren, fince in faét it 
‘ was aequired by himfelf, 

210. ‘Ir brethren, onee divided and living 
‘again together as parceners, make a fecond 
‘partition, the fhares mwuft in that cafe be 
‘equal; and the firft born fhall have no right of 
* dedu:tion. 

21%. ‘ Should the eldeft or youngeft of feve- 
*ral brothers be deprived of his thare Jy a civil 
“death on bis entrance into the fourth order, 
“or fhould any one of them die, his vefled inter- 
*¢f# ina fhare fhall not wholly be loft; 

912. * But, of he leave neither fon, nor wife, 
‘mor daughter, nor father, nor mother, his uter- 
“ine brothers and fifters, and fuch brothers as 
“ were reunited after a feparation, fhall aflemble 
‘ and divide his fhare equally. 

213. * Any eldeft brother, who from avarice 
‘fhall defraud his younger brother, shall forfeit 
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* the honours of his primogeniture, be deprived 
‘ of his own fhare, and pay a fine to the king. 

214. * All thofe brothers, who are addicted 
* to any vice, lofe their title to the inheritance: 
‘the firft born fhall not appropriate it to him- 
‘ felf, but fhall give fhares to the youngeft, sf 
‘ they be not vitious. - 

215. ‘If, among undivided brethren /rumg 
* with their father, there be a common exertion 
‘for common gain, the father fhall never make 
‘an unequal divifion among them, when they 
* divide their families. 

216. ‘A fon, born after a divifion zm the 
‘lifetime of his father, fhall alone inherit the 
‘ patrimony, or fhall have a fhare of it with the 
‘divided brethren, if they return and unite 
‘themfelves with him, 

217. ‘ Or a fon, dying childlefs and leaving 
$ no widow, the father and mother fhall take the 
‘eftate; and, the mother alfo being dead, the 
‘paternal grandfather and grandmother {hall 
‘take the heritage on failure of brothers and ne~ 
“ phews. 

218. * When all the debts and wealth have 
‘been juftly diftributed according to law, any 
‘ property, that may afterwards be difcovered, 
* fhall be fubjeét to a fimilar diftribution. 

219. ‘ Apparel, carriages, or riding horfes, 
f and ornaments of ordinary value, which any of 


‘ the heirs had ufed by confent before partition, 


oo 


COMMERCIAL AND SERVILE CLASSES. 39 


<dreffed rice, water i a well or ciftern, female 
‘ flaves, family priefts, or fpiritual counfellors, 
“and pafture ground for cattle, the wife have 
‘declared indivifible, and o to be ufed as be- 
* fore. 
- 220. § Thus have the laws of inheritance, 
‘and the rule for the conduét of fons (whether 
‘the fon of the wife or others) been expound- 
‘ed to you in order: -learn-at prefent the law 
* concerning games of chance. 

221. ‘GAMING, either with inanimate or 
‘with animated things, let the king -exclude 
‘wholly from his realm: both thofe modes of 
‘ play caufe deftruction to princes. 

222. * Such play with dice and the like, or by 
‘matches between rams and cocks, amounts to 
‘open theft; and the king muft ever be vigilant 
‘in fuppreffing both modes of play: 

223. ‘ Gaming with lifelefs things is known 
‘amcng men by the name of dyzta; but /a- 

‘mabwaya fignifies a match between ae 

‘ creatures. 

224. ‘ Let the king punith corporally at dif- 
‘cretion both the gamefter and the keeper of a, 
‘gaming houfe, whether they play with inani- 

‘mate or animated things: and men of the 
‘fervile clafs, who wear the //ring and other 
* marks of the twiceborn, 

225. ‘Gamefters, publick dancers and fing- 
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* ers, revilers of fcripture, open hereticks,’ men 
‘ who perform aot the duties of their feveral 
¢ claffes, and ‘fellers of fpirituous liquor, let him 
f inftantly banifh from the town: 

. 226. § Thofe wretches, lurking like unfeey 
‘ thieves in the dominion of a prince, conti- 
f nually harafs his good fubjects with their viti- 
“ous condut, 

227. ‘Even in a former creation was thig 
§ vice of gaming found a great provoker of ene 
§ mity; let no fenfible man, therefore, addict 
¢ himfelf to play even for his amufement: 

228. § On the man addiéted to it, either pri- 
$ vately or openly, let punifhment be inflicted 
€ at the difcretion of the king. 

229. ‘A MAN of the military, commercial, 
* or fervile clafs, who cannot pay a fine, thal] 
‘ difcharge the debt by his labour: a prieft thal] 
* difcharge it by little and little. | 

230. * For women, children, perfons of crazy 
* intellect, the old, the poor, and the infirm, 
‘ the ies fhall alae punifhment with a final 
f whip, a twig, or a rope. 

331, ‘ THose minifters, who are employed 
‘in publick affairs, and, inflamed by the blaze 
$ of wealth, mar the bufinefs of any perfon 
* concerned, let the king ftrip of all their pro- 
* perty. 

232. * Such, ag forge royal edits. ~~ dify 
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s fenfions among the great minifters, or kill - 
€ women, priefts, or children, let the king put 
£ to death; arid fuch, aa adhere to his enemies. 

233. ‘ Whatever bufinefs has at any time 
* been tranfacted conformably to law, let him 
# confider as finally fettled, and refufe to une 
$ ravel; | 

234. * But whatever bufinefs has been con~ 
§ cluded illegally by his minifters or by a judge, 
let the king himfelf reexamine; and let him 
‘ fine them each a thoufand panas, 

235. ‘ The flayer of a prieft, a foldier or 
* merchant drinking arak, or a prieft drinking 
‘ arak, mead, or rum, he, who fteals the gold of 
f a prieft, and he, who violates the bed of his 
§ natural or fpiritual father, are all to be con- 
‘ fidered refpectively as offenders in the higheft 
degree, except thofe, whofe crimes are not fit ta 
§ be named: | | 

236. On fuch of thofe four, as have not 
* actually performed an expiation, let the king 
‘legally inflict corporal punifhment, together 
‘ with a fine, | | 

237. * For violating the paternal bed, let she 
* mark of a female part be imprefled on the foree 
‘ bead with bot iron; for drinking fpirits, a vinte 
fner’s flags for ftealing facred gold, a dog’s 
‘foot; for murdering a prieft, tle figure of a 
theadlefs corpfe; | 
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238. ‘ With none to eat with them, with 
“none to facrifice with them, with none to 
‘read with them, with none to be allied by 
* marriage to them, abject and excluded from 
“all focial duties, let them wander over this 
‘ earth: 

239. ‘ Branded with zde/ble marks, they 
* fhall be deferted by their paternal and mater- 
‘nal relations, treated by none with affection, 
‘ received by none with refpe&: fuch is the or- 
‘ dinance of MENv. 

240. ‘ Criminals of all the claffes, having 
* performed an expiation, as ordained by law, 
‘ thall not be marked on the forehead, but con- 
¢ demned to pay the higheft fine: 

241. ‘For crimes by a prieft, who bad a 
‘ good charatter before bis offence, the middle 
‘fine fhall be fet on him; or, #f Sis crime was 
‘ premeditated, he fhall be banifhed from the 
‘realm, taking with jim his effects and his fa- 
* mily; 

242. © But men of the other claffes, who 
‘have committed thofe crimes, though without 
‘ premeditation, fhall be ftripped of all their pof- 
‘feflions; and, if their offence was premedi- 
‘tated, fhall be corporally, or even capitally, 
‘ punifhed, according to circumflances. 

243. ‘Ler no virtuous prince, appropriate 
‘the wealth of a criminal in the higheft degree; 
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* for he, who appropriates it through covetouf- 
‘nefs, is contaminated with the fame guilt: 

244. ‘ Having thrown fuch a fine into the 
* waters, let him offer it to VARUNA; or let 
* him beftow it on fome prieft of eminent learn- 
* ing in the {cripturcs : 

245. ‘ Varuna is the lord of punifhment; 
‘he holds a rod even over kings; and a prieft, 
‘who has gone through the whole Veda, is 
* equal to a fovereign of all the world. 

246. ‘ Where the king abftains from receiv 
‘ing to Sis own ufe the wealth of fuch offenders, 
“there children are born in due feafon and en- 
¢ joy long lives; : 

247. ‘ There the grain of hufbandmen rifes 
‘ abundantly, as it was refpectively fown; there 
‘no younglings die, nor is one deformed ani- 
‘mal-born. . 

248. ‘SHouLp a man of the bafeft clafs, 
‘with preconceived malice, give pain to Bras- 
‘ mens, \et the prince corporally punith him by 
‘ various modes, that may raife terrour. 

249. ‘A king is pronounced equally unjuit 
‘in releafing the man, who deferves punith- 
‘ment, and in punifhing the man, who de- 
‘ferves it not: he is juft, who always inflicts 
‘ the punifhment ordained by law. 

250. * Thefe eftablifhed rules for adminiftcr- . 
‘ing juftice, between two litigant partics, have 
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“been propounded at length under eighteen 
* heads. 

251. ‘ Tuus fully performing all duties re- 
* quired by law, let a king feek with jufiice to 
‘poffefs regions yet unpoffefled, and, when 
* they are in his pofleffion, let him govern them 
‘ well. 

252. ‘ His realm being completely arranged 
* and his fortrefles amply provided, let him ever 
‘ apply the moft diligent care to eradicate bad 
‘men refembling thorny weeds, as the law di- 
* rects. 

253. ‘ By protecting fuch as live virtuoufly, 
‘ and by rooting up fuch as live wickedly, thofe 
* kings, whofe hearts are intent on the fecurity 
‘of their people, fhall rife to heaven. 

254. ‘ Of that prince, who takes a revenue, 
* without reftraining rogues, the dominions are 
* thrown into diforder, and himfelf fhall be pre-~ 
© cluded from a celeftial abode; 

255. * But of him, whofe realm, by the 
‘ ftrength of his arm, is defended and free from 
‘terrour, the dominions continually flourith, 
‘ like trees duly watered. 

256. ‘ Let the king, whofe emiffaries are 
‘his eyes, difcern well the two forts of rogues, 
‘the open and the concealed, who deprive 
* other men of their wealth: 


257. $ Open rogues are they, who fubfift by 
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‘ cheating in various marketable commodities ; 
‘amd concealed rogues are they, who fteal and 
‘ rob in forefts and the like fecret places. 

258. ‘ Receivers of bribes, extorters of mo- 
‘ney by threats, debafers of metals, gamefters, 
‘ fortunetellers, impofters, and profeffors of pal- 
‘ miftry; 

259. ‘ Elephant breakers and quacks, not per- 
‘forming what they engage to perform, pre- 
© tended artifts, and fubtil harlots; 

260. ‘ Thefe and the like thorny weeds, 
* over{preading the world, let the king difcover 
‘ with a quick fight, and others, who a@ ill in 
‘fecret; worthlefs men, yet bearing the out- 
‘ ward figns of the worthy. 

261. ‘ Having detected them, by the means 
‘of trufty perfons difguifed, who pretend to 
“have the fame occupation with them, and of 
‘fpies placed in feveral ftations, let him bring 
‘ them by artifice into his power: 

262. ‘ Then, having fully proclaimed their 
‘refpective criminal acts, let the king inflict 
‘punifhment legally, according to the crimes 
* proved; 

263. * Since, without certain punifhment, it 
‘is impoffible to reftrain the delinquency of 
‘fcoundrels with depraved fouls, who fecretly 
‘prowl over this earth. 

264. ‘ Muchfrequented places, cifterns of 
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‘water, bake houfes, the lodgings of harlots, 
‘taverns and victualling fhops, fquares where 
‘four ways meet, large” well known trees, 
€ affemblies, and publick {pectacles ; 

265. ‘ Old courtyards, thick:ts, the houfes 
* of artifts, empty manfions, groves, and gar- 
‘ dens; 

266. ‘ Thefe and the like places let the king 

‘guard, for the prevention of robberies, with 
‘ foldiers, both ftationary and patroling, as well 
‘as with fecret watchmen. 

267. ‘ By. the means of able fpies, once 
‘thieves but reformed, who, well knowing the 
€ various machinations of rogues, affociate with 
“them and follow them, let the king detect and 
* draw them forth: 

268. ‘On pretexts of dainty heh and gra- 
‘ tifications, or of feeing fome wife prieft, who 
‘could enfure their fuccefs, or on pretence of 

“© mock battles and the like feats of ftrength, let 
‘the {pies procure an affembly of thofe men. 

269. ‘ Such as refufe to go forth on thofe oc- 
‘ cafions, deterred by former punifhments, which 
* the king had m/flicted, let him fe:ze by force, 
‘ard put to death, on proof of their guilt, with 
‘their friends and kinfmen, paternal and ma- 
‘ternal, if proved to be their confederates. 

270. * Jet not a juft prince kill a man con- 

| 6 victed of fimple theft, unlefs taken with the 
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‘mainer or with implements of robbery; but 

‘any thief, taken with the mainer, or with 
‘ fuch implements, let him deftroy without he- 
‘ fitation; 

271. ‘ And let him flay all thofe, who give 
‘robbers food in towns, or fupply them with 
‘ implements, or afford them fhelter. 

272. ‘ Should thofe men, who are appointed | 
‘to guard any diftricts, or thofe of the vicinity, 
‘who were employed for that purpofe, be neu- 
‘tral in attacks by robbers axd inactive in fe1z- 
‘img them, let him inftantly punifh them as 
‘ thieves, 

273. ‘ Him, who lives apparently by the 
“rules of his clafs, but rea//y departs from thofe 
‘rules, let the king feverely punith by fine, as a 
‘wretch, who violates his duty. 

274. ‘ They, who give no affiftance on the 
‘ plundering of a town, on the forcible breaking 
* of a dike, or on feeing a robbery on the high- 

‘way, fhall be banifhed with their cattle and 

‘ utenfils, 

275. * Men, who rob the King’s treafure, or 
‘obftinately oppofe his commands, let him de- 
‘ftroy by various modes of juft punifhment; 
* and thofe, who encourage his enemies. 

276. * Of robbers, who break a wall or 
‘ partition, and commit theft in the night, let 
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‘the prince order the hands to be lopped off, 
¢ and themfelves to be fixed on a fharp ftake. 

2747. * Two fingers of a cutpurfe, he thumb 

‘and the index, let him caufe to be amputated 
¢on his firft conviction; on the fecond, one 
¢ hand and one foot; on the third, he fhall fuffer 
* death. 
- 278. ‘ Such, as give thieves fire, fuch as give 
‘them food, fuch as give them arms and apart- 
‘ments, and fuch as knowingly receive a thing 
* ftolen, let the king punifh as 4e would punifh a 
* thief. 

279. ‘ The breaker of a dam to fecure a pool, 
‘let him punifh by long immerfion under 
¢ water or by keen corporal fuffering; or the of- 
‘fender fhall repair it, but muft pay the higheft 
‘ mulct. | 

280. ‘ Thofe, who break open the treafury, 
‘or the arfenal, or the temple of a deity, and 
“thofe, who carry off royal elephants, horfes, 
© or cars, let him avithout hefitation deftroy. 

281. ‘ He, who fhall take away the water of 
* an ancient pool, or fhall obftruct a watercourfe, 
‘muft be condemned to pay the loweft ufual 
* amercement. 

282. ‘Hg, who shall drop his ordure on the 
‘king’s highway, except in cafe of neceflity, 


* fhall pay two panas and immediately remove 
‘the filth; | 
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283. * But a perfon in urgent neceffity, a 
* very old man, a pregnant woman, and a child, 
‘ only deferve reproof, and fhall clean the place 
‘ themfelves: that is a fettled rule. 

284. ‘Atz phyficians and furgeons aCting 
* unfkilfully in their feveral profeffions, muft 
‘pay for injury to brute animals the loweft, but 
‘for injury to human creatures the middle, 
* amercement. 

285. ‘ Tus breaker of a footbridge, of a pub- 
‘liek flag, of a palifade, arid of idols made of 
‘clay, fhall repair what he has broken, and pay 
‘a mulct of five hundred panas, 

286. ‘ For mixing impure with pure com- 
* modities, for piercing fine gems, as diamonds 
‘or rubies, and for boring pearls or inferiour 
‘ gems improperly, the fine is the loweft of the 
‘three; but damages muft always be paid. 

287. ‘ THe man, who fhall deal unjuftly 
‘with purchafers at a fair price dy delivering 
' goods of left value, or fhall fell at a high price 
* goods of ordinary value, fhall pay according to 
‘ crcumftances, the loweft or the middle amerce- 
* ment. | 

288. ‘ Ler the king place all prifons near a 

‘publick road, where offenders may be feen 
‘wretched or disfigured. 

289. ‘Him, who breaks down a sublick 
‘wall, him, who fills up a gud/ick ditch, him, | 
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* who throws down a publick ae _ aan 
‘ fpeedily banifh. 
290. * For all facrifices to tetas: innocent 
«men, the punifhment is a fine of two hundred 
ganas; and for machinations with ° pai ifonous 
“roots, and for the various charms and witch- 
‘eries intended to kill, by — not effectiny 
‘ their purpofe. — 

2g1. ‘ THE feller of bad grain for good, or of 
‘good feed placed at the top of the bag, to con- 
¢ ceal the bad below, and the deftroyer of knowh 
‘landmarks, muft fuffer fuch corporal punule 

* ment as will disfigure them; 
292. ‘But the moft pernicious: of all de- 
* ceivers is 2 gold{fmith, who commits frauds: 
‘the king fhall order him to be cut — 
* with razors, 

293. ‘ For healing i implements of hufbar- 
‘dry, weapons, and prepared medicines, let 
‘the king award punifhment according to one 
‘time and according to their ufe. 

294. ‘ THe king, and his council, his mé- 
‘ tropolis, his realm,-his treafure, and his army, 
‘ together with his ally, are the feven members 
‘ of his kingdem; whence it is called Septdnga: 

295. ‘ Among thofe feven’ meinbers of'a 
‘kingdom, let him confider the ruin ‘of the 
‘ firft, and fo forth in order, ‘as the ete ca- 
‘ lamity; 
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296. * Yet; in a fevenparted kingdom here 
® below, there is no fupremacy among the fe- 
‘ veral parts, from any preeminence in ufeful 
‘qualities: but all the parts muft reciprocally 
‘ fupport each other, like the three ftaves of a 
‘holy mendicant : } 
297. * In thefe and thofe acts, ideed, this 
‘and that member may be diftinguifhed; and 
‘the member, by which any affair is tran{f- 
* acted, has the preeminence in that particular 
* affair. 

298. ¢ Wuen the king employs emiflaries, 
‘when he exerts power, when he regulate’ 
‘ publick bufinefs, let him invariably know both 
‘his own ftrength and that of his enemy, 

299. € With all their feveral diftreffes and 
‘vices let him then begin his operations, hav- 
‘ing maturely confidered the greater and lefs 
‘importance of particular aéts: 

300. * Let him, though frequently difappointed, 
‘renew his operations, how fatigued foever, 
‘again and again: fince fortune always attends 
‘the man, who, Aaving begun well, ftrenuoully 
‘renews his efforts. 

gor. * ALL the ages, called Satya, Trétd, 
‘ Dwépara, and Cah, depend on the conduct of 
‘the king; who is declared zn turn to reprefent 
‘each of thofe ages: | 

302. ‘ Sleeping, he is the Cai age; waking 
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‘the Dwapara; exerting himfelf in action, the 
‘ Trétd; living virtuoufly, the Satya, 

303. ‘ Of Inpra, of SuRyA, of PAVANA, 
‘of Yama, of Varuna, of CHANDRA, of 
‘ Acnt, and of Prit’nrvi, let the king emulate 
‘the power and attributes, 

304. ‘As Inpra fheds plentiful fhowers 
‘ during the four rainy months, thus let him, 
‘ acting like the regent of clouds, rain juft gra- 
* tafications over his kingdom : 

305. * As Su’rya with ftrong rays draws up 
* the water during eight months, thus let him, 
‘ performing the function of the fun, gradually 
‘ draw from his realm the legal revenue: 

306. ‘As Pavana, when he moves, per~ 
‘vades all creatures, thus let him, imitating 
‘ the regent of wind, pervade al// places by his 
* concealed emiffaries : | | 

307. ‘As Yama, at the appointed time, 
* punifhes friends and foes, or thofe who revere, 
‘and thofe who contemn, him, thus let the king, 
‘refembling the judge of departed fpirits, 
* punifh offending fubjeéts: 

308. ‘As Varuna moft affuredly binds the 
‘ guilty in fatal cords, thus let him, reprefent- 

‘ing the genius of water, sae offenders in 
‘ clofe confinement : 

309. ¢ When the people are nq lefs delighted 

‘on feeing the king, than on feeing the full 
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‘ moon, he appears in the character of CHAN- 
. DRA: 

310. ‘ Againft criminals let him ever be are 
* dent in wrath, let him be fplendid in glory, 
‘let him confume wicked minifters, thus 
‘emulating the functions of AGNI, regent of 
‘ fire. 

311. £ As Prit’nivi fupports all creatures 
‘equally, thus a king, fuftaining all fubjects, 
* refembles in his office the goddefs of earth. 

312. * Engaged in thefe duties and in others, 
* with continual aétivity, let the king above all 
‘ things reftrain robbers, both in his own terri- 
‘ tories and in thofe of other princes, from whick 
© they come, or in which they Jeek refuge. 

313. ‘ Let him not, although in the great- 
‘eft diftrefs for money, provoke Brahmens to 
‘anger by taking their property; for they, once 
‘enraged, could immediately dy facrifices and 
‘ imprecations deftroy him with his troops, ele~ 

‘ phants, horfes and cars. 

314. § Who, without perifhing, could pro- 
‘voke thofe holy men, by whom, ¢hat is, dy 
* whofe anceftors, under BRAHMA’, the allde- 
* vouring fire was created, the fea with waters 
‘not drinkable, and the moon wath its wane 
‘ and increafe? = | 

315. ‘ What prince could gain wealth by 
‘ oppreffing thofe, who, if angry, could frame 
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* other worlds and regents of worlds, could give 
‘ being to new gods and mortals? 

316. ‘ What man, defirous of life, would 
‘injure thofe, by the aid of whom, that is, by 
‘ whofe. oblations, worlds and gods perpetually 
‘ fubfift; thofe who are rich in the — of 
‘the Véda? 

317. * A Brahmen, whether learned or 1gno- 
‘rant, is a powerful divinity; even as fire is a 

© powerful divinity, whether confecrated or 
popular. 

318. * Even in iiaisis for burning the dead, 
*the bright fire is undefiled; and, when pre- 
“fented with clarified butter at /ub/fequent {acri- 
‘ fices, blazes again with extreme {plendour: 

319. § Thus, although Bréhmens - employ 
‘themfelves in all forts of mean occupation, 
© they muft. invariably be honoured; for they 
‘are fomething tranfcendently divine. 

320. * Of a military man, who raifes his 
‘arm violently on all occafions againft the 

* prieftly clafs, the prieft himfelf fhall be the 
‘ chaftifer; fince the foldier originally Proceed- 
‘ed from the Brahmen. 

321. ‘ From the waters arofe Gre; from the 

* prieft,. the foldier; from ftone, iron: their all- 

* penetrating force is ineffectual in the places, 
* whence they refpectively {prang. 

322. ‘ The military clafs cannot profper 
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¢- without the facerdotal, nor can the facerdotal 
‘ be raifed without the military: both claffes, by 
‘ cordial union, are exalted in this world and 
6 in the next. | 

323. *SHoutp the king de near bis end through 
© ome incurable difeafe, he mutt beftow on the 
* prieits all his riches. accumulated from legal 
‘fines; and, having duly committed his king- 
‘ dom to his fon, let him feek death in battle, or, 
€ of there be no war, by abftaining from food. | 

324. § Thus conducting himfelf, end ever 
¢ firm in difcharging his royal duties, let the king 
* employ all his minifters in aéts beneficial to his 
* people. 2 . 

325. * Thefe rules for the conduct of a mi- 
* litary man having been propounded, let man- 
‘kind next hear the rules for the commercial 
€ and fervile clafles in due order, | 
- 326. ¢.Ler the Vai/ya, having been girt with 
* his proper facrificial thread, and having mar- 
‘ried an equal wife, be always attentive to his 
‘ bufinefs of agriculture and trade, and to that of 
‘ keeping cattle; 

327. ‘Since the lord of created beings, hav- 
* ing formed herd, and flocks, intrufted them to 
‘ the eare of the Vai/ya2, while he intrufted the 
‘whole human ee to the Brdhmen and the 
§ Chatriya: 

328. ‘ Never muft a Vaifya be difpofed to fay, 
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© Tkeep no cattle;” nor, he being willing ta 
‘keep them, muft they by any means be kept 
¢ by men of another clafs. 

329. * Of gems, pearls, and coral, of iron, 
‘of woven cloth, of perfumes and of liquids, let 
¢ him well know the prices both high and low: 

330. * Let him be fkilled likewife in the time 
‘ and manner of {owing feeds, and in the bad or 
¢ good qualities of land; let him alfo perfectly 
‘know th ecorreét modes of meafuring and 
‘ weighing, 

331. ‘ The excellence or defects of commo- 
* dities, the advantages and difadvantages of 
¢ different regions, the probable gain or lofs on 
‘vendible goods, and the means of breeding 
‘ cattle with large augmentation: 

332. * Let him know the juft wages of fer- 
‘ vants, the various dialeéts of men, the beft 
‘ way of keeping goods, and whatever effe bee 
* Jongs to purchafe and fale. 

333, ‘ Let him apply the moft vigilant care 
* to augment his wealth by performing his duty ; 
‘and, with great folicitude, let him give nou- 
‘ rifhment to all fentient creatures. 

334. ‘SERVILE attendance on Brahmens 
-¢ learned in the Véda, chiefly on fuch as keep 
¢ houfe and are famed for virtue, is of itfelf the © 
‘higheft duty of a Sédra, and leads ian tq 
¢ future beatitude; 
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335. * Pure in body and mind, humbly ferving 
‘the three higher claffes, mild in fpeech, never 
‘arrogant, ever feeking refuge in Bréhmens 
‘ principally, he may attain the moft eminent 
‘ clafs in another tran{migration. 
336. © Tus clear fyftem of duties has been 
‘ promulgated for the four claffes, when they 
‘are not in diftrefs for fubfiftence; now learn 
‘in order thejr feveral duties in times of necef 
f fity.’ 


\ 


CHAPTER THE TENTH. 


On the mixed Claffes; and on Times of Diftrefs. 


4. © LET the three twiceborn claffes, remain- 
* ing firm in their feveral duties, carefully read 
‘the Véda; but a Brahmen muft explain it to 
¢ them, not a2 man of the other two claffes: this 
¢ is an eftablithed rule. 

2, * The Brahmen muft know the means of 
‘ fubfiftence ordained by law for all the clafles, 
¢ and muft declare’ them'to the reft: let hime 
‘ felf likewife a& in conformity to law. 

3. ‘ From priority of birth, from fuperiority 
“ of origin, from a more exact knowledge of 
‘ {cripture, and from a diftin@tion in the facri- 
‘ ficial thread, the Brahbmen is the lord of all 
< claffes. 

4. * The three twiceborn claffes are the fa- 
‘ cerdotal, the military, and the commercial ; 
< but the fourth, or fervile, is onceborn, that 1s, 
‘has no fecond birth from the gayatri, and wears — 
‘ no thread: nor is there a fifth pure clafs. 

5. ° In all claffes they, and they only, who 
‘are born, in a direct order, of wives equal in 
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‘ clafs and virgins at the trme of marriage, are 
€ to be confidered as the fame in clafls with their 
t. fathers: 

6. ‘Sons, begotten by twiceborn men, on 
‘women of the clafs next immediately below 
* them, wife legiflators call fimilar, not the fame, 
‘in clafs with their parents, becaufe they are 
* degraded, ¢a a middle rank between both, by the 
§ lownefs of their mothers: they are named in 
f order, Murdhabhifhicta, Mahithya, and Ca- 
Srana, or Cayaft’ha; and their feveral employ- 
© ments are teaching military exercifes; mufich, 
‘ aftronomy, and keeping herds; and attendance on 
§ princes. | 

7. ‘Such is the primeval rule for the fons 
‘ of women one degree lower than their bufbands: 
‘ for the fons of women two or. three degrees 
‘ lower, let this rule of law be known. 

8. ‘ From a Brdhmen, on a wife of the Vaifya 
‘clafs, is born -a fon called Ambafbt’ha, or 
: Vaidya, ‘on a Sudra wife a Nifbdda, named 
‘alfo Parafava: 

g. ‘ From a Chhatriya, on a wife of the Sédra 
‘clafs, {prings a creature, called Ugra, witha 
‘nature partly warlike and partly fervile, fero- 
‘cious in his manners, cruel in his aéts. 

10. § The fons of a Brébmen by women of 
‘three /ower clafles, of a C/hatriya by women of 
‘two, and of a Vaifya by one /ower clafs, are 
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“ thers. 

11. * From a Cfhatriya, by a Brahmeni wife, 
‘fprings a Suta by birth; from a Vaifya, by a 
‘ military or facerdotal wife, {pring a Magadbe 
‘and a Vatdéha. : | 

12. * From a Sddra, on women of the com- 
* mercial, military, and prieftly claffes, are born 
¢ fons of a mixed breed, called A'yégava, C/bat- 
‘ tri, and Chandala, the loweft of mortals. 

33. ‘ As the Ambafbit’ha and Ugra, born in 
‘a dire€t order with one clafs between thofe of 
‘ their parents, are confidered in law, fo are the 
‘ Cfhattri and the Vaidéha, born in an inverfe 
‘ order with one intermediate clafs; and all four 
* may be touched without impurity. 

14. * Thofe fons of the twiceborn, who are 
“ begotten om women without an interval (4z- 
‘ tara) between the clafles mentioned in order, . 
‘ the wife called Anantaras, giving them a di- 
‘fimé# name from the lower degree of their 
‘ mothers. 

15. ‘ From a Brahmen, by a girl of the Ugra 
‘tribe, 1s born an 'urita; by one of the Am- 
‘ baft'ba tribe, an Adhira; by one of the 4'yé- 
‘ gava tribe, a Dhigvana. 

16. ‘ The Aydgava, the Cfhattri, and the 
* Chandala, the loweft of men, fpring from a 
‘ Sédra in an inverfe order of the claffes, and 
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are, therefore, all three excluded from the per- 
‘ formance of obfequtes to their anceftors: 

17. ‘ From a Vaifya the Mdgadba and Vaidé- 
‘ba, from a C/hatriya the Sdta only, are born 
‘in an inverfe order; and they are three other 
* fons excluded from funeral rites to their fathers. 

18. * The fon of a Nifhdda, by a woman of 
‘the Sudra clas, is by tribe a Puccafa; but the 
‘ fon of a Sudra by a Nifhbdd: woman, is named 
© Cuccutaca. 

19. ‘ One, born of a Cfhattri by an Uerd, j iS 
‘ called Swapdca; and one, begotten by a Vaidé- 
‘ha on an Ambafhth: wife, is called Vena. 

20. * Thofe, whom the twiceborn beget on 
* women of equal claffes, but who perform not 
‘the proper ceremonies of affuming the thread, 
‘and the like, people denominate Vratyas, or 
‘excluded from the gayatri. 

21. § From fuch an outcaft Brahmen {prings 
‘a fon of a finful nature, who in different coun- 
‘fries 1s named a Bhurjacantaca, an A'vantya, 
‘a Vatadhana,a Pufbpadha, and a Saic’ha: 

22. ‘ From fuch an outcaft C/hatrtya comes 

“a fon called a halla, a Malla, a Nich’ hivi, a 
: * Nata, a Carana, a Chafa, anda Drauira: 

23. ‘ From fuch an outcaft Vas/ya 1s born a 
‘fon called Sudhanwan, Charya, Carufba, Vi- 
‘ janman, Maitra, and Satwata. 

24. * By intermixtures of the claffes, by their 
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¢ mafriages with women who ovght not to be 
¢ married, and by their omiffion of prefcribed. 
“ duties, impure claffes have been formed. . 

25. ‘THose men of mingled births, who 
¢ were born in the inverfe order of clafies, and 
¢ who intermarry among themifelves, I will now 
©“ compendioufly defcribe. 

26. © The Sita, the Vaidébd, and the Chan- 
« déla, that loweft of mortals, the Magadha; the 
¢ C/hattri by tribe, and the A'yégava, 

27. * Thefe fix beget fimilar fons on women 
“ of their own claffes, or on women of the fame 
‘clafs with their mothers; and they produce 
‘the like from women’ of the two higheft 
‘claffes, and of the loweft: 

28. * As atwiceborn fon may fpring from a 
* Brdbmen by women of two claffes out of 
‘three, a fimilar fon, when there is no interval, 
‘and an equal fon from a woman of his own 
‘ clafs, it is thus in the cafe of the low tribes 
“ in order. 

29. * Thofe fix beget, on women of their 
‘ own tribes, reciprocally, very many defpica- 
‘ ble and abjeét races even more foul than their 
‘ begetters. 

30. * Even as a Sédra begets, on a Brahmen? 
‘woman, a fon more vile than himfelf, thus 
‘any other low man begets, on woman of the 
‘ four claffes, a fon yet lower. | 
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31. © The fix low claffes, marrying inverfely, 
“beget fifteen yet lower tribes, the bafe pro« 
‘ducing {till bafer; and in a direét order - 
‘ produce fifteen more, 

32. ‘ A Dafyu, or outcaft of any pure claty, 
‘begets on an ’yogav? woman a Satrindbra, 
‘who fhould know how to attend and to drefs 
‘his mafter; though not a flave, he mutt live 
© by flavith work, and may alfo gain {ybfiftence 
‘ by catching wild beafts in toils: 

33. * A Vaidéba begets on her a fweetvoiced 
‘ Maitréyaca, who, ringing a bell at the aps 
‘ pearance af dawn, continually praifes great 
‘ men: 

34. ° A Nifbdda begets on her a Mérgava, 
‘or Défa, who fubfifts by his labour in boats, 
‘and is named Carverta by thofe, who dwell in 
‘ A'ryaverta, or the land of the venerable. 

35. * Thofe three of a bafe tribe are feverally 
‘begotten on d'yagavi women, who wear the 
‘clothes of the deceafed and eat reprehenfible 
* food. 

36. * From a Ns ‘dda {prings by a woman of 
* the Vaidéha tribe, a Cardvera, who cuts lea- 
* ther, and from a Vaidéba {pring by women of 
‘the CAéravara and Nifhada cafls, an Andhra 
‘and a Méda, who muft live without the town. 

37. © From a Chandala, by a Vaidéb} woman, 
‘comes a Péndufépaca, who works with cane 
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_ *and reeds; and from a Nifbdda, an Abindicd, 
“ who acts as a jailor. 

38. ‘ From a Chandala, by 4 Puccasi woman, 
‘is born a Sépdca, who lives by punifhing crimi- 
“nals condemned by the king, a finful wretch 
© ever defpifed by the virtuous. 

39. ° A N:/bdd? woman, by a Chandala, pro= 
«duces a fon called Antyavafayin, employed in 
“ places for burning the dead, contemned even 
© by the contemptible. 

40. ‘ Thefe, among various mixed  claffes, 
Shave been defcribed by their feveral fathers 
€ and mothers; and, whether concealed or open, 
© they may be known by their occupations. 

4t. © Six fons, three begotten on women of 
© the fame clafs, and ¢4ree on women of lower 
< claffes, muft perform the duties of twiceborn 
“men; but thofe, who are born in an inverfe 
© order, and called lowborn, are equal, in refpec& 
‘ of duty, to mere Sudras. 

42. ‘ By the force of extreme devotion and 
* of exalted fathers, all of them may rife zn time 
‘to high birth, as Jy the rever/e they may fink — 
‘to a lower flate, in every age among mortals 
‘ in this inferiour world. | 

43. ‘ Tue following races of C/hatriyas, by 
* their omiffion of holy rites and by feeing no 
‘ Brdbmens, have gradually funk among men to 
* the loweft of the four claffes: 
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44. * Paund'racas, Odras, and Dravtras; 
* Cambojas, Yavanas, and Sacas; Pdéradas, 
‘ Pablavas, Chinas, Cuirdtas, Deradas, and 
‘ C’hafas. 

45- ‘ All thofe tribes of men, who fprang 
‘from the mouth, the arm, the thigh, and the 
‘ foot of BRAHMA’, but who became outcafts dy 
‘ having neglected their duties, are called Da/yus, 
‘ or plunderers, whether they {peak the language 
‘of Miléchch’bas, or that of A'ryas. 

46. *‘ TuHose fons of the twiceborn, who are 
‘ faid to be degraded, and who are confidered as - 
‘lowborn, fhall fubfift only by fuch employ- 
‘ments, as the twiceborn defpife. 

47. * Saétas muft live by managing horfes and 
‘by driving cars; Ambafbt’bas, by curing dif- 
‘orders; Vaidebas, by waiting on women; Ma- 
‘ gadbas, by tiavelling with merchandize; 

48. ‘ Nifbédas, by catching fith; an 'yogava, 
by the work of a carpenter; a Méda, an An- 
‘dbra, and (the fons of a Brabmen by wives of 
* the Vaideba and Ugra clafles, refpectively called) 
“a Chunchu and a Madgu, by flaying beafts of 
‘ the foreft; | 

49. ‘A Cfbattri, an Ugra,.and a Puccafa, 
‘by killing or confining fuch animals as live in 
‘holes: D4éigvanas, by {felling leather; Vénas, 
‘by ftriking mufical inftruments: 

VOL.VI. F 
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. go. * Near large publick trees, in places for 
‘burning the dead, on mountains, and in 
‘ groves, let thofe tribes dwell, generally known, 
‘and engaged in their feveral works. 

5%. © THE abode of a Chanddla and a Swas 
‘ pdea mutt be out of the town; they muft not 
‘ have the ufe of entire veffels; their fole wealth 
* muft be dogs and affes: 

52. * Their clothes muft be the mantles of 

“the deceafed; their difhes for food, broken 
‘pots; their ornaments, rufty iron; continually 
‘ muft they roam from place to plaee : 
' 53. ¢ Let no man, who regards his duty re- 
‘ligious and civil, hold any intercourfe with 
‘them; let their tranfa€tions be confined to 
‘themfelves, and their marriages only betwetn 
‘ equals: 

54. ‘ Let food be given to them in pot- 
‘ fherds, but not by the hands of the giver; 
‘and let them not walk by night in cities or 
* towns: 

55. * By day they may walk about for the 
* purpofe of work, diftinguiffied by the king’s 
‘ badges; and they fhall carry out the corpfe of 
‘every one, who dies without kindred: fuch 
‘is the fixed rule. 

56. * They fhall always kill thofe, who are 
‘to be flain by the fentence of the law, and By 
‘the-royal warrant; and let them take the 
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* clothes of the flain, their beds, aad their or- 
* naments. 

57- * Hm, who was born of a finful mother, 
‘and confequently in a low clafs, but is not 
‘openly known, who, though worthlefs in 
‘truth, bears the femblance of a worthy man, let 
* people difcover by his acts: 

58. * Want of virtuous dignity, harfhnefs of 
‘fpeech, cruelty, and habitual negleét of ‘pre- 
‘fcribed duties, betray in this world the fon of 
‘a criminal mother. 

- 59. * Whether a man of debafed birth affume 
‘the charaéter of his father or of his mother, 
* he can at no time conceal his origin: 

6o. ‘ He, whofe family had been exalted, 
* but whofe parents were criminal in marrying, 
‘has a bafe nature, according as the offence of 
‘ bis mother was great or f{mall. 

61. ‘In whatever country fuch men are 
‘born, as deftroy the purity of the four clafles, 
‘that country foon perifhes together with the na- 
‘ tives of it. | . 

- 62. © Defertion of life, without reward, for 
‘the fake of preferving a prieft or a cow, a wo-° 
‘man or a child, may caufe the beatitude of 
‘ thofe bafeborn tribes. 

63. Avoiding all injury to animated beings, 
“veracity, abftinence from theft, and from unjuft 
‘ fazure of property, cleanlinefs, and command 

F 2 
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‘ over the bodily organs, form the compendious: 
‘fyftem of duty, which Menu has praelned for 
‘ the four clafles. 

64. ‘ SHouLD the tribe fprung from a Brad- 
* men, by a Sudra woman, produce a fucceffion of 
“ children by the marriages of its women witlr 
‘other Brahmens, the low tribe fhall be raifed: 
‘to the higheft in the feventh generation. 

65. * As the fon of a Sudra may thus attain: 
* the rank of a Brahmen, and as the fon of a 
© Brabmen may fink toa level with Sitdras, even: 
‘fo muft it be with him, who fprings from a 
© Cfhatrtya’; even fo-with him, who was born 
‘ of a Vaifya. 

66. * Ir there be a doubt, as to the preference 
‘ hetween him, who was begotten by a Brabmen 
* for his pleafure, but not in wedlock, on a Sudra 
‘woman, and him, who was begotten by a 
¢ Sudra on a Brahmeni, 

67. * Thus ts it removed: he, who was be- 
‘gotten by an exalted man ona bafe woman, 
‘ may by his good acts become refpectable; but 
‘he, who was begotten on an exalted woman 
‘ by a bafe man, muft himfelf continue bafe : 

68. ‘ Neither of the two (as the law is fixed); 
‘ fhall be girt with a facred itring; not the for- 
«mer, becaufe his mother was low; nor the 
© fecond, becaufe the order of the ae was in- 
* verted. 
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6. © As good grain, fpringing from good 
4 foil, is in all refpeéts excellent, thus a man, 
“ {pringing from a refpetable father by a refpect- 
‘able mother, has a claim to the whole inftitu- 
* tion of the twice born. 

70. ‘Some fages give a preference to the 
* grain ; others to the field; and others confder 
* both field and grain; on this point the decifion 
“follows: - 

71. * Grain, caft into bad ground, wholly 
* perifhes, and a good field with no grain fown 
* in it, is a mere heap of clods; 

72. * But fince, by the virtue of eminent fa- 
§ thers, even the fons of wild animals, as Rifh- 
‘ yafringa, and others, have been transformed 
“into holy men revered and extolled, the pa- 
* ternal fide, therefore, prevails. __ 

73. * BRAHMA himfelf, having compared a 
* Sudra, who performs the duties of the twice- 
* born, with a twiceborn man, who does the 
*a&ts of a Sudra, faid: * Thofe two are neither 
“ equal nor unequal,” that is, they are neither 
< equal in rank, nor unequal in bad conduét. 

74. * Ler fuch Brahmens as are intent on the 
* means of attaining the fupreme godhead, and 
‘firm in their own duties, completely perform 
in order, the fix following acts: 

75. * Reading the Védas, and teaching others 
‘to read them, facrificing, and aflifting otbers to 
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‘ facrifice, giving fo the poor, if themfelves have 

‘ enough, and accepting gifts from the virtuous, if 
¢ themfelues are poor, are the {jx prefcribed si 
‘ of the firftborn clafs; 

76. * But, among thofe fix ats of a Brdhmen, 
‘three are his means of fubfiftence; affifting to 
‘ facrifice, teaching the Vegas, and receiving 

‘ gifts from a purehanded giver. 

77. © Three atts of duty ceafe with the Brdb- 
‘ men, and helong not to the C/hatriya; teaching 
¢ the Védas, officiating at a facrifjce, and, thirdly, 
‘ receiving prefents; | 

78. ‘ Thofe three are alfo (by the fixed rule 
‘ of law) forbidden to the Vas/ya; fince MENu, 
¢ the lord of all men, prefcribed not thofe acts to 
‘the two clafés, military and commercial, — 

79. ‘The means of fubfiftence, peculiar to 
© the C/hatrtya, are bearing arms, either held for 
§ ftriking or miffile; to the Vaifyz, merchandize, 
‘ attending on cattle, and agriculture: but «stb 
‘a view to the next life the duties of both are 
‘ almigiving, reading, facrificing. 

80, ‘ Among the feveral occupations for gain- 
© ing a levelibood the moft commendable refpe@- 
‘ively for the facerdotal, military, and mercan- 
‘tile clafles, are teaching the Véda, defending 
‘the people, and commerce or keeping herds 
§ and flocks. : 


81. ‘ Yet a Brdbmen, unable to fubfift by his 
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€ duties juft mentioned, may live by the duty of 
“a foldier; for that is the next in rank. 

82. ‘If it be afked, how he mutt live, fhould 
‘he he unable to get a fufiftence by either of 
‘ thofe employments; the anfwer 1s, he may 
* fubfift as a mercantile man, applying hjmdéelf 
“ in perfon to tillage and attendance on cattle: 

83. § But a Brdhmen and a C/hatriya, obliged 
f to fubfift by the acts of a Vai/y2, muft avoid 
* with care, #f they can live by keeping herds, the 
‘bufinefs of tillage, which gives great pain +o 
‘ Jentient creatures, and ig dependant on the Jar 
* hour of others, as bulls and fo forth, 

84. ‘ Some are of opinion, that agriculture is 
fexcellent; but it is a mode of fubfiftence, 
‘which the benevolent greatly blame; for the 

* ironmouthed pieces af wood not only wound 
‘the earth, but the creatures dwelling in it. 

85. ‘ If, through want of a virtuous live- 
‘ lihood, they cannot follow laudable occupa- 
‘tions, they may then gain a competence of 
‘wealth by {felling commodities ufually fold 
‘by merchants, avoiding what ought to be 
‘ avoided: 

86. * They muft avoid felling liquids of all 
‘forts, drefled grain, feeds of ¢#/a, ftones, falt, | 
‘ cattle and human creatures; | 

87. « All woven cloth dyed red, cloth made 
‘of fana, of cfhuma bark, and of wool, even 
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‘though not red; fruit, roots, and medicinal 
‘ plants; 

88. © Water, iron, poifon, fethméat, the 
‘moonplant, and perfumes of any fort; milk, 
‘honey, buttermilk, clarified butter, oil of tila, 

‘wax, fugar, and blades of cus ‘a-grafs ; | 

89, * All beafts of the forcft, as deer and the 
‘iike; ravenous beafts, birds, and ji/h; {pi- 
‘rituous liquors, #é/, or indigo, and /ac/ha, 
© or lac; and all beafts with uncloven hoofs. 

go. § But the Brabmen hufbandman may at 

© pleafure fell pure tila feeds for the purpofe of 
‘holy rites, if he keep them not long with a hope 

‘of more gain, and fhall have perins them 
* by his own culture: 

gt. ‘If he apply feeds of tz/a to any purpofe - 
‘ but food, anointing, and facred oblations, he 
‘ fhall be plunged, in the fhape of a worm, to- 
¢ gether with his parents, inta the ordure of dogs. 

92. ° By felling flethmeat, /éc/bé, or falt, a 
‘ Brébmen \mmediatély ‘finks low; by felling 
‘ milk three days, he falls to a level with a 
‘ Sudra ; 

93. ‘And by felling the other forbidden 
‘ commodities with his own free will, he affumes 
‘in this world, after feven nights, the nature of 
‘a mere Vas/ya. 

94. ‘ Fluid things may, however, be bartered 
‘for other fluids, but not falt for any ‘thing 
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$ liquid; fo may dreffed grain for grain un- 
§ dreffed, and fs/a feeds for grain in the hufk, 
$ equal weights pr meafures being given and 
f taken, | 
gs. * A MILITARY man, in diftrefs, may 
¢ fubfift by all thefe means, but at no time muft 
‘ he have recourfe to the higheft, or Sacerdotal, 
§ function. 
96. ‘A man of the loweft clafs, who, 
‘ through covetoufnefs, lives by the acts of the 
‘ higheft, let the king ftrip of all his wealth and 
‘ inftantly banith : 
97. * His own office, though defeAtively san 
* formed, is preferable to that of another, 
‘ though performed completely; for he, who 
* without necefity difcharges the duties of an- 
‘ other clafs, immediately forfeits his own. 
98. ‘ A MERCANTILE man, unable to fubfift 
‘ by his own duties, may defcend even to the 
‘ fervile aéts of a Suidra, taking care never 'to do 
‘what ought never to be done; but, when he 
‘has gained a competence, let him depart from 
* fervice. | 
gg. ‘ A MAN of the fourth clafs, not finding 
“employment by waiting on the twiceborn, 
‘while his wife and fon are tormented with 
‘hunger, may fubfift by handicrafts : 
100. * Let him principally follow thofe me- 
‘ chanical occupations, as joinery and mafonry, or 
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‘thofe various practical arts, as parting arsd 
‘ writing, by following which, he may ferve the 


$ twiceborn. 
tor. ‘SHOULD a Brdhmen, afflicted and pin- 


‘ing through want of food, choofe rather to re- 
* main fixed in the path of his own duty, than 
“ta adopt the practice of Vaifyas, let him a& in 
* this manner; 
jo2.°* The Bréhmen having fallen into dif- 
$trefs, may receive gifts from any perfon what- 
‘ever; for by no facred rule can it be fhown, 
¢ that abfofute purity can be fullied. 
$03. ‘ From interpreting the Veda, from offi- 
‘ciating at facrifices, or from taking prefents, 
¢ though in mades generally difapproved, no fin 
ig committed by priefts in diffre/s; for they are 
‘ pure as fire or water. 
104. ‘ He, who receives food, when his life 
‘could not otherwife be fuftained, from any 
-¢man whatever, is no more tainted by fin, thar 
* the fubtil ether by mud;. 
— 105. § AJI'GARTA, dying with hunger, was 
‘ going to deftroy his own fon (named SuNAu~ 
‘sr'p’HA) by felling him for fome cattle; yet he 
“was guilty of no crime, fince he only fought a 
‘ remedy againft famifhing: 
106. ‘ VA’MADEVA, who well knew right 
¢ and wrong, was by no means rendered impure, 
‘ shough defirous, when opprefied uysth Aynger, 
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‘of eating the flefh of dogs for the prefervatian 
‘ of his life: 

107. ‘ BHARADWAJA, eminent in devotion, 
‘ when he and his fon were almoft ftarved in a 
‘dreary foreft, accepted feveral cows from the 
‘ sarpenter VRIDHU: 

yo8. ‘ ViswA MITRA too, than whom none 
‘better knew the diftinétions between virtue 
‘ and vice, refolved, when he was perifhing with 
f hunger, to eat the haunch of a dog, which he 
‘ had received from a Chanddlg, | 

109. * Among fhe atts generally, difapproved, 
‘ namely, accepting prefents from low men, afhi{t- 
* ing them to facrifice, and explaining the {cripture 
‘ to them, the receipt of prefents is the meaneft 
‘in this world, and the moft blamed in a Brabs 
‘ men after his prefent life; 

t10. * Becaufe affifting to facrifice and ex- 
* plaining the {cripture are two acts always per- 
‘ formed for thofe, whofe minds have been jm- 
f proved dy the facred initiation; but gifts are 
‘ alfo received from a fervile man of the loweft 
€ clafs. 

t11. ‘The guilt, incurred by affifting Jw 
‘men to facrifice and by teaching them the 
‘{cripture, is removed by repetitions of the 
‘ gayatri and oblations to fire; but that, incurred 
‘ by accepting gifts from them, is expiated only 
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< by abandoning the gifts and by rigorous devo~ 
tion. 
_ 112. * It were better for a Brahmen, who 
could not maintain himfelf, to glean ears and 
* grains after harveft from the field of any perfon 
‘ whatever: gleaning whole ears would be better 
*than accepting a prefent, and picking’ up fin- 
* gle grains would be {till more laudable. 

113. ‘ Bradbmens, who keep houfe, and are in: 
© want of any metals except gold and filver, or of 
* other articles for good u/fes, may afk the king 
‘for them, if he be of the military clafs; but a 
‘king, known to be avaricious and unwilling tc to 

§ give, muft not be folicited. 

114. ‘ The foremoft, order, of thefe things 
“may be received more innocently than that, 
‘ which follows it: a field untilled, a tilled field, 
‘cows, goats, fheep, precious metals or gems, 
“ new grain, drefled grain. 

115. § THERE are feven virtuous means of 
‘ acquiring property; fucceffion, occupancy or 
* donation, and purchafe or exchange, wich are 

© allowed to all claffes; conqueft, which ts pecular 
‘to the military clafs; lending at intereft, huf- 
* bandry or commerce, which belong to the mer- 
* cantile clafs; and acceptance of prefents, dy the 
‘ facerdotal clafs, from refpectable men. 
116) ‘ Learning, except that contained in the 
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‘ fcriptures, art, as mixing perfumes and the 
‘ iike, work for wages, menial fervice, attend- 
‘ance on cattle, traffick, agriculture, content 
* with -little, alms, and receiving high intereft 
‘on money, are ten modes of fubfiftence sm times 
* of diftre/s. 

117. ‘ Neither a prieft nor a military man, 
‘ though diftreffed, muft receive intereft on loans; 
‘but each of them, if he pleafe, may pay she 
‘{mall intereft perautted. by law, on borrowing 
‘ for fome pious ufe, to the finful man, who de- 
* mands it. 

118. * A MILITARY king, who takes even a 
fourth part of the crops of bis realm at a time 
‘ of urgent neceffity, as of war or invafion, and 
‘ protects his people to the utmoft-of his power, 
‘ commits no fin: 

11g. * His peculiar duty is conqueft, and he 
‘ muft not recede from battle; fo that, while he 
‘defends by his arms the merchant and huf- 
‘bandman, he may levy the legal tax as the . 
‘ price of protection. 

_ 120. © The tax on the mercantile eats. which 
‘in times of profperity muft be only a twelfth part 
‘of their crops, and a fiftieth of their perfonat 
‘ profits, may be an eighth of their crops i a4 
‘ time of diftrefs, or a fixth, which ts the medium, 
‘ar even a fourth in great publick adverfity ; but 
“atwenticth of their gains on money, and 
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“other moveables, is the highéft sax: ferving 
| men, artifans, and mechanicks muft affift by 
‘their labour, dut at no time pay taxes. 

121. ‘Ir a Sudra want a fubfiftence and 
“cannot attend a prief, he may ferve a C/ha- 
‘ triya; or, tf he cannot wart on a foldier by birth, 
‘he may gain his livelihood by ferving an opu- 
* lent Vai/ya. | 

122. * To him, who ferves Brahmens with a 
© view to a heavenly reward, or even with a 
* view to both this fe and the next, the union 
* of the word Brahmen with his name of fervant 
¢ will affuredly bring fuccefs. 

, 423. ‘ Attendance on Brdhmens’ is pro- 
“nounced the beft work of a Sudra: whatever 

© elfe he may perform. will comparatively avail 
_ © him nothing. 

124. * They muft allot him a fit mainte 
* nance according to their own circumftances, 
‘ after confidering his ability, his exertions, and 
“the number of thofe, whom he muft provide 
‘ with nourifhment: | 

125. ‘ What remains of their dreffed rice 
*muft be given to him; and apparel which 
‘they have worn, and the refufe of their grain, 
‘and their old houfehold furniture. 

126. ‘ THERE is no guilt in a man of the 
‘fervile clafs, who eats leeks and other forbidden 
‘ vegetables: he muft not have the facred invef- 
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‘tituré: he has no bufinefs with the duty of 
‘ making oblations to fire and the lke; but there is 
“no prohibition againft bis ivlug dreffed grain 
‘as a facrifice, by way of difcharging his own 
‘ duty. 

127. ‘ Even Sudras, who are anxious to 
‘perform their entire duty, and, knowing what 
‘they fhould perform, imitate the pratice of 
‘good men in the houfebold facraments, but 
‘without any holy text, except thofe containing 
‘ praife and falutation, are fo far from finning, 
‘ that they acquire juft applaufe: 

128. ‘ As a Sudra, without injuring another 
‘man, performs the /awful aéts of the twice-_ 
‘born, even thus, without being cenfured, he 
‘gains exaltation in this world and in the 
* next. 

129. ‘No /fuperfiuous collection of wealth 
*muft be made by a Sddra, even though he 
‘has power ¢o make it, fince a fervile man, 
‘who has amaffed riches, becomes proud, and, 
* by bis infolence or neglect, gives pain even to 
© Brabmens. 

130. ‘Such, as have been fully declared, 
‘are the feveral duties of the four claffes in dis- 
‘trefs for fubfiftence; and, if they perform 


‘them exactly, they fhall attain the er 
: beatitude. 
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131. © Thus has been propounded the fy- 
‘ftem of duties, religious and civil, ordained 


© for all claffes: I next will declare the pure aw 
* of expiation for fin.” 


CHAPTER THE ELEVENTH. 


On Penance and Expiation. 


1. * HIM, who intends to marry for the 
‘fake of having iffue; him, who wifhes to 
© make a faciifice; him, who travels; him, who 
“has given all his wealth at a facred rite; him, 
‘who defires to maintain his preceptor, his 
‘father, or his mother; him, who needs a 
* maintenance for himfelf, when he firft reads the 
‘Védas, and him, who is afflicted with illnefs; 

2. * Thefe nine Brahmens let mankind con- 
‘fider as virtuous mendicants, called /ndtacas; 
‘and, to relieve their wants, let gifts of cattle or 
‘gold be prefented to them in proportion to 
‘their learning : 

3. © To thefe moft excellent Brdhmens mutt 
‘rice alfo be given with holy prefents at ob/a- 
‘trons to fire and within the confecrated circk; 
‘but the dreffed rice, which others are to re- 
‘ceive, muft be delivered on the outfide of the 
‘facred hearth: gold and the lke may be given 
‘any where. | 

4.°On fuch Brébmens, as well know the 
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¢ Véda, \et the king beftow, as it becomes him, 
‘jewels of all forts, and the folemn reward for 
‘ officiating at the facrifice. 

5. ‘ HE, who has a wife, and, having beg- 
‘ ced money /0 defray bis nuptial expences, mar- 
‘ ries another woman, fhall have no advantage 
‘but fenfual enjoyment: the offspring belongs 
‘to the beftower of the gift. 

6. * Ler every man, according to his ability, 
‘give wealth to Brabmens detached from the 
‘world and learned in {cripture: fuch a giver 
‘ fhall attain heaven after this life. 

7. ‘He alone is worthy to drink the juice of 
‘the moonplant, who keeps a provifion of 
. © grain fufficient to fupply thofe, whom the law 
commands him to nourifh, for the term of 
‘ three years or more; ‘ 

8, * But a twiceborn man, who keeps a lefs 
© provifion of grain, yet prefumes to taite the 
‘juice of the moonplant, hall gather no fruit 
‘ from that facrament, even though he tafte it at 
‘the firft, or folemn, much le/s at any occafional, 
‘ ceremony. 

g. ‘ He, who beftows gifts on ftrangers with 
‘a view to worldly fame, while he fuffers his fa- 
‘ mily to live in diftrefs, though he has power 
‘to fupport them, touches his lips with honey, 
‘but fwallows poifon ; fuch virtue is counter- 
* feit: . 
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10. Even what he does for the fake of his 
‘ future fpiritual body, to the injury of thofe, 
“whom he is bound to maintain, fhall bring 
‘him ultimate mifery both in this life and in 
‘ the next. 

11, ‘SHOULD a facrifice, performed by any 
: twiceborn facrificer, and by a Braim n efpe- 
‘cially, be imperfeé from the want of fome in- 
‘ gredient, during the reign of a prince, who 
‘ knows the law, 

12. Let him take that article, for the com- 
‘ pletion of the facrifice, from the houfe of any 
‘ Vaifya, who pofleffes confiderable herds, but 
‘neither facrifices, nor drinks the juice of the 
* moonplant : | 

13. ‘If fuch a Vai/ya be not near, he may 
“take two or three fuch neceffary articles at 
‘pleafuré from the houfe of a Sudra; fince a 
‘ Sudra has no bufinefs with folemn rites. 

14. ‘ Even from the houfe of a Brébmen or 
‘a C/batriya, who poffefles a hundred cows, 
“but has no confecrated fire, or a thoufand 
“cows; but performs no facrifice with the moon- 
‘ plant, let a prieft without fcruple take she 
‘ articles wanted. | 

15. ‘ From another Bréhmen. who continu- 
‘ally receives prefents but never gives, let him 
‘take fuch ingredients of the facrifice, if not 
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‘ beftowed om requeft: fo fhall his fame be fpread 
‘ abroad, and his habits of virtue increafe. 

16. * Thus, likewife, may a Brabmen, who 
‘has not eaten at the time of fix meals, or bas 
‘ fafted three whole days, take at the time of the 
‘feventh meal, or on the fourth morning, from 
-the man, who behaves bafely dy not offering 
‘him food, enough to fupply him till the mor- 
* row: 

17. * He may take it from the floor, where 
‘the grain is trodden out of the hufk, or from 
“the ficld, or from the houfe, or from any 
‘ place whatever; but, if the owner afk why be 
‘ takes it, the caufe of the taking muft be de- 
‘ clared. 

_ 18. § The wealth of a virtuous Brahmen 
‘muft at no time be feized by a Cj/hatriya; 
‘ but, having’no other means ¢o complete a facri- 
‘ fice, he may take the goods of any man, who 
‘ acts wickedly, and of any, who performs not 
‘ his religious duties : 

19. ‘ He, who takes property from the bad 
‘ for the purpofe before-mentioned, and beftows it 
‘on the good, transforms himfelf into a boat, 
‘and carries both the good and the bad over a fea 
‘ of calamities. | 

20. ‘ Wealth, poffeffed by men for the per- 
‘ formance of facrifices, the wife call the pro- 
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©perty of the gods; but the wealth of men, 
© who perform no facrifice, they confider as the 
‘ property of demons. 

21. * Let no pious king fine the man, who 
‘ takes by ftealth or by force what he wants to 
‘make a facrifice perfect; fince it is the king’s 
‘folly, that caufes the hunger or wants of a 
‘ Brahmen: 

22. § Having reckoned up the perfons, whom 
‘the Brdhmen is obliged to fupport, having af- 
‘certained his divine knowledge and moral 
‘conduct, let the king allow him a fuitable 
* maintenance from his own houfehold; 

23. * And, having appointed him a mainte- 
“nance, let the king protect him on all fides; 
‘ for he gains from the Brahmen, whom he pro- 
‘ tects, a fixth part of the reward for his virtue. 
24. ‘Let no Brdbmen ever beg a gift from 
‘a Sidra; for, if he perform a facrifice after 
‘fuch begging, he fhall, in the next life, be 
‘born a Chandala. 

25. ° The Brahmen, who begs any articles 
‘for a facrifice, and difpofes not of them all for 
‘that purpofe, fhall become a kite or a crow 
* for a hundred years. 

26. * Any evilhearted wretch, who, through 
‘ covetou{nefs, fhall feize the property of. the 
‘gods or of Bréhmens, fhall feed in another 
* world on the orts of vultures, » 
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27. § Tre facrifice Vai/wanari mutt be cons 
‘ ftantly performed on the firft day of the new 
‘ year, or on the new moon of Chaitra, as an 
¢ expiation for having omitted through mere for- 
¢ getfulnefs the appointed facrifices of cattle and 
‘the rites of the moonplant: 

28. * But a twiceborn man, who, without 
‘ neceffity, does an act allowed only in a cafe 
‘ of neceflity, reaps no fruit from it hereafter; 
‘ thus has it been decided. 

29. ¢ By the V:/wédévas, by the Sddbyas, and 
‘by eminent Ri/bis of the facerdotal clafs, the 
¢ fubftitute was adopted for the principal act, 
‘when they were apprehenfive of dying in 
‘ times of eminent peril ; | 

30. ¢ But no reward is prepared in a future 
‘ ftate for that illminded man, who, when able 
‘ to perform the principal facrifice, has recourfe 
‘to the fubftitute, 

31. ‘A Priest, who well knows the law, 
‘ needs not complain to the king of any grievous 
‘injury; fince, even by his own power, he may 
¢ chaftife thofe, who injure him: 

32. * His own power, which depends on hie 
‘ felf alone, is mightier than the royal power, 
‘ which depends on other men: by his own might, 
‘ therefore, may a Brabmen coerce his foes. 

33. * He may ufe, without hefitation, the pow- 
‘erful charggs revealed to AT’HARVAN, and | 
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€ by him to ANGIRAS; for {peach is the weapon 
‘of a Brdbmen: with that he may deftroy his 
 oppreffors. 

34. ‘ A foldier may avert danger from him- 
‘ felf by the ftrength of his arm; a merchant 
‘and a mechanick, by their property; but the 
‘ chief of the twiceborn, by holy texts and ob- 
* Jations to fire. 

35. * A prieft, who performs his betes who 

‘ juftly corrects his children and pupils, who ad- 
‘ vifes expiations for fin, and who loves all ani- 
‘ mated creatures, is truly called a Brahmen: to 
‘him let no man fay any thing unpropitious, 
‘ nor ufe any offenfive language, - 

36. * Let not a girl, nor a young woman. 
* married or unmarried, nor a man with little 
‘Jearning, nor a dunce, perform an oblation to 
‘fire; nor a man difeafed, nor one uninvefted 
‘ with the facrificial firing ; 

37. * Since any of thofe perfons, who make 
‘fuch an oblation, fhall fall into a region of 
‘torture, together with him, who fuffers his 
‘hearth to be ufed: he alone, who perfedly 
‘ knows the facred ordinances, and has read all 
‘the Vedas, mutt officiate at an oblation to holy 
‘ fire, 

38. © A Brabmen with abundant wealth, who 
‘ prefents not the prieft, that hallows his fire, 
‘with a horfe confecrated to Praja’PATI, 
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‘ becomes equal to one who has no fire hal~ 
‘ lowed. 

33. ‘ Let him, who believes the fcripture, 
‘and keeps his organs in fubjection, perform 
‘all other pious a¢ts; but never in this world 
‘let him offer a facrifice with trifling gifts to 
-* the officiating prieft; 

40. * The organs of fenfe and ation, repu- 
* tation zm this life, a heavenly manfion i the 
* next, life st/e/f, a great name after death, chil- 
‘dren, and cattle, are all dettroyed by a facri- 
‘ fice offered with trifling prefents: let no man, 
* therefore, facrifice without liberal gifts. 

41. ¢ THE prieft, who keeps a facred hearth, 
‘ but voluntarily neglects the morning and even- 
‘ ing oblations to his fires, muft perform, in the 
* manner to be defcribed, the penance chandrdayana 
* for one month; fince that neglec# is equally 
¢ finful with the flaughter of a fon. 

42. ‘ They, who receive property from a 
¢ Sudra for the performance of rites to confe- 
‘ crated fire, are contemned as minifters of the 
‘bafe, by all fuch as pronounce texts of the 
* Veda: | 

43. ‘ Of thofe ignorant priefts, who ferve 
‘the holy fire for the wealth of a Sudra, the . 
‘ giver fhall always tread on the foreheads, and 
¢ thus pafs over miferies in the gloom of death. 

44. ‘ Every man, who does not an act pres 
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© {cribed, or does an act forbidden, or is guilty 
“ of excefs even in. /ega/ gratifications of the 
* fenfes, muft perform an expiatory penance. 

45. * Some of the learned confider an expia- 
“ tion as confined to involuntary fin; but others, 
“from the evidence of the Véda, hold it effec- 
« tual even in the cafe of a voluntary offence: 

46. * A fin, involuntarily committed, is re- 
‘ moved by repeating certain texts of the f{crip- 
‘ture; but a fin committed intentionally, 
‘ through ftrange infatuation, by harfh penances 
* of different forts. 

47. ‘Ir a twiceborn man, by the will of 
‘ Gop in this world, or from his natural birth, 
‘have any corporeal mark of an expiable fin 
‘committed in this or a former ftate, he muft 
‘hold no intercourfe with the virtuous, while 
* his penahce remains unperformed. 

48. * Some evilminded perfons, for fins com- 
‘ mitted in this life, and fome for bad actions 
‘in a preceding ftate, fuffer a morbid change 
‘in their bodies: : 

49. ‘A ftealer of gold from a Brdhmen has 
‘whitlows on his nails; a drinker of {pirits, 
‘black teeth; the flayer of a Bradhmen, a ma- 
‘rafmus; the violator of his guru’s béd, a de~ 
‘ formity in the generative organs ; 

50. ‘A malignant informer, fetid ulcers in 
his noftrils; a falfe detractor, ftinking breath; 
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‘a ftealer of grain, the defect of fome limb; a 
* mixer of bad wares with good, fome redundant 
¢ member; 

51. A ftealer of dreffed grain, dyfpepfia ; 
a ftealer of holy words, or an unauthorized 
* reader of the feriptures, dumbnefs; a ftealer 
¢ of clothes, leprofy; a horfeftealer, lamenefs; 

52. * The ftealer of a lamp, total blindnefs ; 
*the mifchievous extinguifher of it, blindnefs 
‘in one eye; a delighter in hurting fentient 
* creatures, perpetual illnefs; an adulterer, 
§ windy {welling in his limbs: 

53. * Thus, according to the diverfity of ace 
* tions, are born men defpifed by the good, {tupid, 
¢ dumb, blind, deaf, and deformed. 

54. ‘Penance, therefore, muft invariably be 
* performed for the fake of expiation; fince 
‘they, who have not expiated their fins, will 
‘ again {pring to birth with difgraceful marks. 

55. §Kitrinc a Brahmen, drinking fors 
‘bidden liquor, ftealing gold from a prieft, 
‘adultery with the wife of a father, natural or 
¢ fpiritual, and affociating with fuch as commit 
‘ thofe offences, wife legiflators muft declare to 
‘ be crimes in the higheft degree, zm refpect of 
‘ thofe after mentioned, but lefs than inceft in a@ 
‘ direct line, and fome others. 

56. * Farse boafting of a high tribe, malig~ 
‘ nant information, before the king, of a crimis 
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© nal who muft fuffer death, and falfely accufing a 


¢ {piritual preceptor, are crimes zn the fecond de~ 
* gree, and nearly equal to killing a Brahmen, 

57. * Forgetting the texts of {cripture, fhow= 
*ing contempt of the Véda, giving falfe evi+ 
‘dence without a bad motive, killing a friend 
© qoithout malice, eating things prohibited, or, - 
‘ from their manifeft impurity, unfit to be tafted, 
* are fix crimes nearly equal to drinking fpirits; 
§ but perjury and homicide require in atrocious cafes 
* the harfheft expiation. | 

58. * To appropriate a thing depofited or 
§ Jent for a time, a human creature, a horfe, 
§ precious metals, a field, a diamond, or any 
* other gem, is nearly equal to ftealing the gold 
§ of a Brahmen. 

59. * Carnal commerce with fifters by the 
* fame mother, with little girls, with women 
$ of the loweft mixed clafs, or with the wives 
‘ of a friend or of a fon, the wife muft confider 
f as nearly equal to a violation of the paternal 
fbed. 

60. «StayinG a bull or cow, facrificing 
¢ what ought not to be facrificed, adultery, fell- 
* ing onefelf, deferting a. preceptor, a mother, 
€ a father, or a fon, omitting to read the fcrip- 
* ture, and neglect of the aces prefcribed 2 the 
¢ Dhermafattra only, 

61. ‘ The marriage of a younger brother be- 
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© fore the elder, and that elder’s omiffion to 
* marry before the younger, giving a daughter 
*to either of them, and officiating at their 
* nuptial facrifice, 

6z. * Defiling a damfel, ufury, want of per- 
‘ fe&t chattity in a ftudent, felling a holy pool 
‘ or garden, a wife, or a child, | 

- 63. * Omitting the facred inveftiture, aban- 
¢ doning a kinfman, teaching the Véda for hire, 
¢ learning it from a hired teacher, felling com- 
* modities, that cught not to be fold, 

64. * Working in mines of any fort, engaging 
‘in dykes, bridges, or other great mechanical 
* works, fpoiling medicinal plants repeatedly, 
‘ fubfitting by the barlotry of a wife, offering 
‘ facrifices and preparing charms to deftroy the 
© innocent, 

65. ‘ Cutting down green trees for firewood, 
‘performing holy rites with a felfifh view 
‘ merely, and eating prohibited food once with- 
‘ out a previous defign, 

66. * Neglecting to keep up the confecrated 
‘fire, ftealing any valuable thing befides gold, 
‘ nonpayment of the three debts, application to 
‘ the books of a falfe religion, and exceffive at- 
* tention to mufick or dancing, 

67. * Stealing grain, bafe metals, or cattle, 
‘familiarity dy the twiceborn with women, who 
‘have drunk inebriating liquor, killing without 
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¢ malice, a woman, a Sidra, a Vaifya, or a C/ba- 
‘triya, and denying a future ftate of rewards 
‘and punifhments, are all crimes in the third 
‘degree, but higher or lower according to circum- 
‘ lances... | 

68. ‘ GiviNnc pain toa Brahmen, {melling at 
‘any {pirituous liquor or any thing extremely 
‘ fetid and unfit to be {melt, cheating, and un- 
‘natural practices with a male, are confidered 
‘as caufing a lofs of clafs. 

69. ‘ To kill an afs, a horfe, a camel, a deer, 
‘an elephant, a goat, a fheep, a fith, a fnake, or 
‘a buffalo, is declared an offence, which de- 
* grades the killer to a mixed tribe. 

70. § ACCEPTING prefents from defpicable 
‘men, illegal traffick, attendance on a Sudra 
‘mafter, and {peaking falfehood, muft be con- 
‘fidered as caufes of exclufion from focial re- 
* pafts. 

71. § KILLING an infect, {mall or large, a 
‘worm, or a bird, eating what has been brought 
‘in the fame bafeet with f{pirituous liquor, fteal- 
‘ing fruit, wood, or flowers, and great pertur- 
‘bation of mind on trifling occafions, are of- 
‘ fences which caufe defilement. . 

72. ¢ You fhall now be completely inftru@- 
‘ed in thofe penances, by which all the fins 
‘ juft mentioned are expiable. 


73. ‘Ira Bréhmen have killed a man of the 
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‘facerdotal clafs, without malice prepenfe, thé 
« flayer being far fuperior to the flain in good qua- 
© Jities, he muft himfelf make a hut in 2 foreft 
‘and dwell in it twelve whole years, fubfifting 
‘on alms for the purification of his foul, placing 
‘near him, as a token of Ais crime, the feull of 
‘ the flain, tf he can procure it, or, if not, any hu- 
‘man fkull. The time of penance for the three 
‘ lower claffes muft be twenty four, thirty fix, and 
* forty eight, years. | 

74. * Or, if the flayer be of the military clafs, 
‘he may voluntarily expofe himfelf as a mark 
‘to archers, who know his intention; or, ac- 
* cording to circumftances, may caft himfelf head- 
‘long thrice, or even till he die, into blazing 
ie 

75. © Or, if he be a king, and flew a prieft 
© without malice or knowledge of his clafs, he may 

‘ perform, with prefents of great wealth, one of 

‘ the following facrifices ; an Afwamédha, ora 
© Swerjt, or a Gofava, or an Abhint, or a Vif 
‘ wasit, or a Trevrit, or an Agnifbtut. — 

76. ‘ Or, to expiate the guilt of killing a 
‘ prieft without knowing him and without defign, 
‘ the killer may walk on @ pilgrimage a hundred 
‘ yYjanas, repeating any one of the Védas, eating’ 
‘ barely enough to fuftain life, and keeping his 
* organs in perfect fubjection ; 

77+ ‘ Or, of in that cafe the flayer be unlearned 
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‘ but rich, he may give all his property to fome 
© Brabmen learned in the Véda, or a fufficiency 
‘ of wealth for his life, or a houfe and furniture 
“to hold while he lives: 1 

78. * Or, eating only fuch wild grains as are 
‘ offered to the gods, he may walk to the head 
‘of the river Sarafwati again{t the courfe of 
‘the ftream; or, fubfifting on very little food, 
“he may thrice repeat the whole collection of 
‘ Vedas, or the Rich, Yajufh, and Sdman. 

79. § Or, his hair being fhorn, he may dwell 
‘near a town, or on paftureground for cows, 
‘or in fome holy place, or at the root of a fa- 
‘cred tree, taking pleafure in doing good to 
‘cows and to Brahmens; 

So. ‘ There, for the prefervation of a cow 
‘or a Brahmen, \et him inftantly abandon life; 
‘fince the preferver of a cow or a Brahmen 
‘atones for the crime of killing a prieft: 

81. ‘ Or, by attempting at leaft three times 
‘forcibly to recover from robbers the property 
‘of a Brabmen, or by recovering it in one of 
‘his attacks, or even by lofing his life in the 
‘attempt, he atones for his crime. 

82. * Thus, continually firm in religious 
‘ aufterity, chafte as a {tudent in the firft order, 
‘with his mind intent on virtue, he may ex- 
‘piate the guilt of undefignedly killing a Brab- 
‘ men, after the twelfth year has expired, 
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$3. * Or, if a virtuous Brahmen unintention- 
‘ally kill another, who bad no good quality, he 
¢ may atone for his guilt by proclaiming it in 
‘an affembly of priefts and military men, at 
‘ the facrifice of a horfe, and by bathing with 
‘other Brdbmens at the clofe of the facrifice: 

84. * Brahmens are declared to be the bafis, 
‘and C/hatriyas the f{ummit, of the legal fyftem: 
‘he, therefore, expiates his offence by fully 
< proclaiming it in fuch an affembly. 

85. © From his high birth alone, a Brabmen 
‘is an object of veneration even to deities: his 
© declarations to mankind are decifive evidence; 
‘and the Veda itfelf confers on him that cha- 

* racter. 

86. * Three at leaft, who are learned in the 
¢ Véda, fhould be affembled to declare the proper 
‘ expiation for the fin of a prieft, but, for the 
‘ three other claffes, the number mujft be doubled, 
‘tripled, and quadrupled: what they declare _ 
¢ fhall be an atonement for finners; fince the 
‘ words of the learned give purity. 

87. § Thus a Brahmen, who has performed 
‘ one of the preceding expiations, according to 
© the circumftances of the homicide and the cha- 
‘ racters of the perfons killed and killing, with his 
‘whole mind fixed on Gop, purifies his foul, 
‘and removes the guilt of flaying a man of his 
‘ own clafs: 
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88. « He muft perform the fame penance 
‘for killing an embryo, che fex of which was 
‘ unknown, but whofe parents were /ucerdotal, 
‘ora military or a commercial man employed 
‘in a facrifice, or a Brdbmen? woman, who has 
‘ bathed after temporary uncleannefs ; 

89. * And the fame for giving falfe evidence 
‘im a caufe concerning land or gold or precious 
‘ commodities, and for accufing his preceptor un- 
—©jaftly, and for appropriating a depofit, and 
‘for killing the wife of a prieft, who keeps a 
‘ confecrated fire, or for flaying a friend. 

go. * Such is the atonement ordained for 
‘killing a pricft wethout malices but for killing 
‘a Brabmen with malice prepenfe, this is no 
‘expiation: the term of twelve years mujft be 
‘ doubled, or, tf the cafe was atrocious, the mur - 
‘“derer muft actually die in flames or in battle, 

gI. ‘ Any twiceborn man, who has infen- 
‘ tionally drunk fpirit of rice, through perverfe 
‘delufion of mind, may drink more fpirit in 
‘flame, and atone for his offence by feverely 
‘burning his body; 

g2. ¢ Or he may drink boiling hot, until he 
‘die, the urine of a cow, or pure water, or 
‘milk, or clarified butter, or juice expreffed 
‘from cowdung: ” 

93. ‘ Or, if he tafted it unknowingly, he may 
‘expiate the fin of drinking fpirituous liquot, 

VOL. VI. R 


98 ON PENANCE 


‘by cating only fome broken rice or grains of 
‘ tila, from which oil has been extracted, once 
‘every night for a whole year, wrapped in 
© coarfe vefture of hairs from a cow’s tail, or 
‘ fitting unclothed in his boufé, wearing his. locks 
‘and beard uncut, and puiting out the flag of 
“a tavern-keeper. 

94. ‘ Since the fpirit of rice.is ds ‘Rilled from 
‘ the Mala, or filthy refufe, of the grain, and 
‘ fince Mala is alfo a name for fin, let no Brdd- 
« men, Cfhatriya, or Vaifya drink that {pirit. 

95. ‘ Inebriating liquor may be contidered 
“as of three prencipal forts; that extra€ted from 
“dregs of fugar, that extra¢ted from bruifed 
‘rice, and that extracted from the flowers of 
¢the Madhuca: as one, fo are all; they fhall 
£ not be tafted by the chief of the twiceborn. 

96. * Thofe liquors, and eft other forts, 
‘with the flefh of animals, aud /ava, the 
* moft pernicious beverage, prepared with nar- 
‘ cotick drags, are {wallowed at the juncates of 
‘ Yacfhas, Racfhafas, and Pifachas; they thall 
‘not, therefore, be tafted by a Brahmen, who 
‘ feeds on clarthed butter offered to gods. 

97. ‘ A Brahmen, ftupefied by drunkennefs, 
‘ might fall on fomething very impure, or might 
‘even, when intoxicated, pronounce a {fecret 
‘ phrafe of the Veda, or might do fome. other 
‘ act, which ought not to be done. 
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98. ‘ When the divine {pirit, or the light of 
“holy knowledge, which has been infufed into 
-* his body, has once been fprinkled with any 
‘ intoxicating liquor, even his prieftly charac« 
* ter leaves him, and he finks to the low degree 
‘ofa Sudra. | 

99- ‘ Tuus have been promulgated the va- 
‘rious modes of expiation for drinking fpirits: 
‘I will next propound the atonement for fteal- 
‘ing the gold of a prieft ¢o the amount of a fu- 
* verna. 

100. * He, who has purloined the gold of a 
‘ Brdbmen, muft haften to the king, and pro- 
‘claim his offence; adding, ‘ Inflict on me 
*‘ the punifhment due to my crime.” 

ro1. ‘ Then fhall the king himfelf, taking 
¢ from him an iron mace, which the criminal muft 
‘ bear on his fboulder, ftrike him with it once; 
‘and by that ftroke, whether he die or be only 
‘ left as dead, the thief is releafed from fin: a 
* Brabmen by rigid penance alone can expiate 
‘ that offence; another twiceborn man may alfo 
* perform fuch a penance at his eleétion. 

102. * The twiceborn man, who defires to 
‘remove by auftere devotion the taint caufed 
‘by ftealing gold, muft perform in a foreft, co- 
‘vered with a mantle of rough bark, the pe- 
‘nance before ordained for him, who without 

* malice prepenfe has killed a Brdbmen. | 
H 2 
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103. ° By thefe expiations may the twiceborn 
‘atone for the guilt of ftealing gold from a 
¢ prieft; but the fin of adultery ah the wife 
‘ of a father, natural or fpiritual, they mutt ex- 
¢ piate by the following penances. 
104. “HE, who kevwiuely and. attually has 
‘ defiled the wife of his father, fhe bemg of the 
‘ fame clafs, muft extend himfelf on a heated 
‘iron bed, loudly proclaiming his guilt; and, 
© there embracing the red-hot iron image of a 
© woman, he fhall atone for his crime by death; 
105. © Or, having himfelf amputated his 
‘ penis and fcrotum, and holding them in his 
‘fingers, he may walk in a direét path toward 
‘ the fouthweft, or the region of Niggiti, uns 
‘til he fall dead on the aeauiiks 
106. § Or, if he had miflaken ber for another 
* woman, he may’ perform for a whole year, 
‘ with intenfe application of mind, the penance 
‘ prajapatya, with part of a bed, or a human 
¢ bone, in his hand, wrapped in vefture of coarfe 
‘bark, letting his hair and beard grow, and 
: —, in a deferted foreft : 
107. ‘ Or, if fhe was of a lower clafs and a 
‘ corrupt waman, he may expiate the fin of vio- 
¢Jating the bed of his father, by continuing the 
‘penance cbdndrdyana for three months, al- 
‘ways mortifying his body by eating only fo- 
‘-reft herbs, or wild grains boiled in water. 
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168. * By the preceding penances may fin- 
* ners of the two higher degrees atone for their 

“ guilt; and the lefs cileidars may expiate ess 
‘ by the following aufterities. 

109. ‘ He, ee has committed the {maller 
‘ offence of killing a cow without makce, mutt 
‘drink for the firft month barleycorns boiled 
‘foft in water; his head muft be fhaved en-« 
‘tirely; and, covered with the hide of the flain 
* cow, he muft fix his abode on her Jate pafture 
* cround : 

tro. ‘ He may eat a moderate dant of 
‘wild grains, but without any factitious falt, 
‘for the next two months at the time of each 
‘fourth repaft, on the evening of every fecond 
‘day; regularly bathing in the urine of cows, 
* and keeping his members under controul: 

111. © All day he muft wait on the herd, 
‘and ftand quaffing the duft raifed dy their 
‘hoofs; at night, having fervilely attended and 
‘ftroked and faluted them, he muft furround 
‘them with a fence, and fit near fo guard 
‘them: | 

112. § Pure and free from paffion, he mutt 
‘ftand, while they ftand; follow them, when 
‘they anoye together ; and lie down by them, 
‘when they lie down: 


153. * Should a cow be fick or terrified by 
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‘ tigers or thieves, or fall, or ftick in mud, he 
¢ muft relieve her by all poffible means : 

114, § In heat, in rain, or in cold, or whilé 
¢ the blaft furioufly rages, let him not feek his 
¢ own fhelter, without firft fheltering the cows 
* to the utmoft of his power. 

115. © Neither in his own houfe, or field, ot 
¢ floor for treading out grain, nor in thofe of 
‘any other perfon, let him fay a word of a 
¢ cow, who eats corn or grafs, or of a calf, who 
* drinks milk: 

116, ‘ By waiting on a herd, ne to 
¢ thefe rules, for three months, the flayer of a 
f cow atones for his guilt; 

117, * But, his penance being performed, 
‘he muft give ten cows and a bull, or, his 
‘ ftock not being fo large, muft deliver all he 
* poffeffes, to fuch as beft know the Véda. | 

118, ‘ Tue preceding penances, or that called 
¢ chdndrdyana, mutt be performed for the abfo- 
© Jution of all twiceborn men, who have com- 
¢ mitted fins of the lower or third degree; ex- 
¢ cept thofe, who have incurred the guilt of an 
¢ avacirna; 

119. * But he, who has become Avacirni, mult 
‘ facrifice @ black or a oneeyed afs, by way of a 
* meatoffering to Nirrit!, patrone/s of the fouth- 
+ wef, by night in a place where four ways meet: 
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120. ‘ Let him daily offer to her in fire the. 
* fat of that afs, and, at the clofe of the ceremony, 
“let him offer clarified butter, with the holy 
“text Sem and io forth, to PAVANA, to Inpra, 
‘to VRIHASPATI, and to AGNI, regents of 
‘wind, clouds, a planet, and fire. 

t21. ‘A voluntary effufion, naturally or. 
‘ otherwnfe, of that which may produce a man | 
‘by atwiceborn youth during the time of his 
‘ ftudentthip or befcre marriage, has been pro- 
‘nounced avacirna, or a violation of the rule 
‘prefcribed for the firft order, by fages, who 
‘knew the whole fyftem of duty, and uttered 
“the words of the Védz. s 

122. ‘To the four detties of purification, 
‘MarouTa, Inpra, VRiHASPATI, AGNI, 
“goes all the divine light, which the Véda had 

‘imparted, from the ftudent, who commits the 
‘foul fin avacirna; 

123. ‘ But, this crime having actually been 
‘committed, he muft go begging to feven 
‘houfes, clothed only with the hide of the /a- 
‘ crificed afs, and openly proclaiming his act: 

124. ‘ Eating a fingle meal begged from 
‘them, at the regular time of the day, that is, 
‘in the morning or evening, and bathing each 
‘ day at the three /avanas, He fhall be abfolved 
‘from his guilt at the end of one year. 
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125. ‘ He, who has voluntarily committed 
any fin, which caufes a lofs of clafs, muft per- 
‘form the tormenting penance, thence called 
* fantapana; or the prajapatya, if he offended 
€ involuntarily, 

126. ‘For fins, which degrade to a mixed 
‘ clafs, or exclude from fociety, the finner muft 
‘ have recourfe to the /unzar expiation chdndray- 
‘ana for one month: to atone for acts, which 
* oceafion defilement, he muft fwallow nothing 
‘ for three days but hot barleygruel. 

127, ‘For killing stentionally a virtuous 
‘ man of the military clafs, the penance muft be 
‘a fourth part of that ordained for killing a 
‘prieft; for killing a Vasfya, only an eighth; 
‘ for killing a Sudra, who had been conftant in 
‘ difcharging his duties, a fixteenth part: 

128. ‘ But, if a Brabmen kill a Cfhatriya 
¢ without malice, he mutt, after a full perform- 
‘ance of his religious rites, give the priefts one 
* bull together with a thoufand cows; 

129, ‘ Or he may perform for three years 
*the penance for flaying a Brdbmen, mortify- 
‘ing his organs of fenfation and action, letting 
‘his hair grow long, and living remote from 
‘the town, with the root of a tree for his man- 
5 fion, 

330, ‘If he kill without malice a Vaifya, who 
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‘had a good moral charaéter, he may perform 
‘the fame penance for one year, or give the 
* priefts a hundred cows and a bull: 

‘131. * For fix months muft he perform this 
* whole penance, if without intention he kill a Si- 
‘dra; or he may give ten white cows and a 
‘ bull to the priefts. | 

132. ‘If he kill dy defign a cat, or an ich- 
‘neumon, the bird Cha/ha, or a frog, a dog, a 
‘lizard, an owl, or a crow, he muft perform 
‘the ordmary penance required for the death of 
‘a Sudra, that is, the chandrayana: 

133. ‘ Or, af 6e hill one of them und-fignedly, 
‘he may drink nothing but milk for three days 
‘and nights, or each might walk a yogan, or 
‘thrice bathe in a river, or filently repeat the 
“text on the divinity of water; that is, if_he be 
‘ aifabled by real infirmity from performing tbe 
‘ firf? mentioned penances, be may bave recourfe to 
‘ the next in order. 

134. ‘A Brahmen, if he kill a {nake, muft 
‘give to fome prieft a hoe, or ironbeaded flick, if 
‘an eunuch, a load of riceftraw, and a md/ha of 
‘lead; Lo 
ics If a boar, a pot of clarified butter; if 
‘the bird ¢itfirt, a drona of ti/a feeds: if a par- 
‘rot, a fleer two. years old; if the waterbird 
‘crauncha, a fteer aged three years: 
136. * If he kill ¢ gov, ora shelled « 
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‘ beron, or cormorant, a bittern, a peacock, an 
* ape, a hawk, or a kite, he muft give a cow to 
‘fome Brahmen: , 

137. ‘If he kill a horfe, he muft give a 
‘mantle; if an elephant, five black bulls; if a 
* goat or a fheep, one bull; if an afs, a calf one 
‘ year old: 

138. ‘If he kill a carnivorous wild beaft, he 
‘ muft give a cow with abundance of milk; if a 
‘ wild beaft not carnivorous, a fine heifer; and 
‘a raética of gold, if he flay a camel: 

139. ‘If he kill a woman of any clafs caught 
‘in adukery, he muft give as an expiation, in 
‘the direct order of the four claffes, a leathern 
‘ pouch, a bow, a goat, and a fheep. : 

140. ‘ Should a Brahmen be unable to expi- 
‘ate by gifts the fin of killing a fnake and the 
‘ reft, he muft atone for his guilt by perform- 
‘ing, on each occafion, the penance prajdpatya. 

141. § For the flaughter of a thoufand {mall 
‘animals which have bones, or for that of . 
¢ bonelefs animals enow to fill a cart, he muft 
' perform the chdndrdyana, or common penance 
‘ for killing a Sddra; 

142. * But, for killing boned animals, he 
* muft alfo give fome trifle, as a@ pana of copper, 
¢ to a Brahmen: for killing thofe without bones, 
‘he may be abfolved by holding his breath, a¢ 
¢ the clofe of his penance, while he thrice repeats 
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‘the gdyatri with its Lead, the pranava, and the 
‘ vydbritts. 

143. * For cutting once without malice trees 
‘yielding fruit, fhrubs with many crowded 
‘ftems, creeping or climbing plants, or fuch as 
‘ grow again when cut, if they were in bloffom 

‘when be hurt them, he muft a a hundred 
‘texts of the Véda. | 
144. * For killing infeéts of any fort bred in 
‘rice or other grains, or thofe bred in heney or 
‘ other fluids, or thofe bred in fruit or flowers, 
‘ eating clarificd butter is a full expiation. 

145 ‘if a man cut, wantonly and for no 
‘good purpofe, fuch graffes as are cultivated, 
‘or fuch as rife in the foreft fpontaneoufly, he 
‘mut wait on a cow for one day, nourifhed by 
* milk alone. , 

1,6. ‘ By thefe penances may mankind atone 
‘ for the fin of injuring fentient creatures, whe- 
‘ther committed by defign or through inadvert- 
‘ence: hear now what penances are ordained 
‘for eating or drinking what ought not to be 
‘ taited. 

147. * He, who drinks undefignedly any foi. 
‘rit but that of rice, may be abfolved by a new 
‘inveftiture with the facrificial ftring: even for 
* drinking intentionally 25e weaker forts of /pirit, . 

“a penance extending to death muft not (as the 
‘law is now fixed) be prefcribed. 
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148. ‘For drinking water which has ftood 
*in a veffel, where fpirit of rice or any other 
* §pirituous liquor had been kept, he muft fwal- 
‘low nothing, for five days and nights, but th¢ 
¢ plant fanc’ hapu/bpi boiled in milk: 

149. ‘If he touch any fpirituous liquor, or 
* give any away, or accept any in due form, or 
‘with thanks, or drink water left by a Sudra, 
‘he muft {wallow nothing, for three days and 
‘nights, but cwvs’a-grafs boiled in water. 

150. * Should a Brahmen, who has once taft-_ 
“ ed the holy juice of the moonplant, even {melk 
“the breath of a man who has been drinking 
‘ fpirits, he muft remove the taint by thrice re- 

“peating the géyatri, while he fuppreffes his 
‘breath in water, and’ by eating clarified butter 
‘ after that ceremony. 

151. ‘I any of the three twiceborn claffes 
‘have tafted unknowingly human ordure or 
“urine, or any thing that has touched {pirituous 
*}iquor, they muft, after a penance, be = 
‘ anew with the facrificial thread ; 

152. * But, in fuch new inveftiture of the 
‘twicebarn, the partial tonfure, the zone, the 
‘ ftaff, the petition of alms, and the ftriG rules 
‘ of abftinence, need not be renewed. 

153. ‘SHouLD one of them eat the food of 
‘thofe perfons, with whom he ought never to 
* eat, or food left by a woman or a Sddra, or 
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‘ any prohibited flefh, he muft drink ies ae 
‘only for feven days and nights. 

154. ‘If a Brdbmen drink fweet liquors 
‘turned acid, or aftringent juices from impure 
‘fruits, he becomes unciean, as long as thofe 
© fluids remain undigefted. 

1 55. ‘ Any twiceborn man, who dy accident 
“has tafted the dung or urine of a tame bozr, 
‘an afs, a camel, a fhakal, an ape or a crow, 
‘muft perform the penance chdndrayana: 

156. ‘If he tafte dried flefhmeat, or mufh- 
‘rooms rifing from the ground, or any thing 
“brought from a flaughter-houfe, though he 
“knew not whence it came, he muft perform 
‘ the fame penance. 

157. * For knowingly eating the flefh of car- 
‘nivorous beafts, of town-boars, of camels, of 
‘gallinaceous birds, of human creatures, of 
‘ crows, or of affes, the penance taptacrich bra, 
‘or burning and fevere, is the only atonement. 

158. ‘ A Brabmen, who, before he has com- 
‘pleted his theological ftudies, eats food at 
‘monthly obfequies ¢o one anceftor, muft faft 
‘three days and nights, and fit in water a day: 

15g. ‘ But a ftudent in theology, who at any 
‘time unknowingly taftes honey or flefh, muf 
‘ perform the lowelt penance, or the prajdpatya, 
* and proceed to finifh his ftudentthip. | 

‘160. ‘ Having eaten what has been left by a 
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* cat, a crow, a moufe, a dog, or an ichneumon, 
“or what has even been touched by a loufe, he 
‘muft drink, do:/ed in water, the plant dras- 
* mufuverchala. 

161. * By the man, who feeks purity of foul, 
‘no forbidden fcod muft be tafted: what he has 
‘undefignedly fwallowed he muft inftantly 
vomit up, or muft purify himfelf with fpeed 
‘ by legal expiations. 

162. ‘Such, as have been declared, are the 
‘varius penances for eat-ng prohibited food: 
‘ hear now the law of penance for an expiation 
‘ of theft. 

163. ‘ THe chief of the twiceborn, having 
* voluntarily ftolen fuch property, as grain, raw 
‘or dreffed, from the houfe of another Bras- 
* men, fhall be abfolved on performing the pe~ 
‘ nance prajapatya for a whole year ; 

164. * But the penance chandrayana muft be 
‘performed for ftealing a man, woman, or 
‘child, for feizing a field, or a houfe, or for 
‘ taking the waters of an enclofed pool or well. 

165. ‘ Having taken goods of little value 
‘ from the houfe of another man, he muft pro- 
‘cure abfolution by performing the penance 
« fantapana; having firft reftored, as the pent- 
‘ tent thief always muft, the goods that he ftole. 

166. ‘ For taking what may be eaten, or 
“ what may be fipped, a carriage, a bed, or a 
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: feat, roots, flowers, or fruit, an atonement 
‘may be made by {wallowing the five pure’ 
‘things produced from a cow, or milk, curds, 
© butter, urine, dung: 

167. * For ftealing grafs, wood, or trees, rice 
‘in the hufk, molafles, cloth or leather, fifh, or 
‘other animal food, a ftrict faft muft be kept 
‘three days and three nights. : 

168. ‘ For ftealing gems, pearls, coral, cop- 
‘per, filver, iron, brafs, or ftone, nothing but 
‘broken rice muft be fwallowed for twelve 
‘ days; SO i's 

t6g. ‘ And nothing but milk for three days,’ 
‘if cotton, or filk, or wool had been ftolen, or 
‘a beaft either with cloven or uncloven hoofs, 
‘ or a bird, or perfumes, or medicinal herbs, or 
* cordage. 

170. * By thefe penances may a twiceborn 
“man atone for the guilt of theft; but the fol- 
‘lowing aufterities only can remove the fin of 
‘carnally approaching thofe, who muft not be © 
‘ carnally approached. . 

171. ‘He, who has wafted his manly 
* flrength with fifters by the fame womb, with 
* the wives of his friend or of his fon, with girls 
‘under the age of puberty, or with women of 
‘the loweft claffes, muft perform the penance 
* ordained for defiling the bed of a preceptor: 

172. ‘He, who has carnally known the 
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‘daughter of his paternal aunt, who is almoff 
‘egual toa fifter, or the daughter of his mater- 
‘nal aunt, or the daughter of his maternal 
©‘ uncle, wha is a near kinfman, muft an 
* chandrayana, or lunar penance ; 
173. * No man of fenfe would take one of 
‘ thofe three as his wife: they fhall not be taken 
‘in marriage by reafon of their confang: inity; 
‘and he, who marries any one of them, falls 
‘deep into fin. 

174. ‘He, who has wafted, what. might 
‘have produced a man, with female brute ari- 
-“ mals, with a woman during her courfes, or in 
fany but the natural part, or in water, muft 
‘perform the penance /@ntapana: for a beftial 
‘act with a cow the penance muft be far more fe~ 
* vere. 

175. © A twiceborn man, dallying lafciviouf- 
‘ly with a male zm any place or at any time, or 
‘with a female in a carriage drawn by bullocks, 
‘or in water, or by day, /ball be dagraded, and 
‘ muft bathe himfelf pudlicé/y, with his apparel. 

176. ‘Should a Brabmen carnally know a 
‘woman of the Chandala or Mléch’ ba tribes, or 
‘tafte their food, or accept a gift from them, 
_ ©he lofes his own clafs, if he acled unknowingly, 

or, of knowingly, finks to a level with them. 

177. ° A wife, exceflively corrupt, let her 
‘ hufband confine to one apartment, and compel 
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“her to perform the penance ordained for a 
‘ man, who has committed adultery : 

178. ‘If, having been folicited by a man of 
* her own clafs, fhe again be defiled, her expia- 
‘tion muft be the penarice a added to 
* the chandrdyana. 

1.79. ‘ The guilt of a Brabmen, who has dal- 
‘ lied a whole night with a Chandali woman, he 
‘ may remove in three years by fubfifting on 
‘alms, and inceflantly repeating the géyatr? 
‘ with other myfterious texts. 

180. ‘ Thefe penances have been declared for 
‘finners of four forts, thofe who hurt fentient 
‘ creatures, thofe who eat probibited food, thofe 
‘who commit theft, and thofe who are guilty of 
‘ Jafcivioufne/s: hear now the prefcribed expia- — 
‘tion for fuch, as hold any intercourfe with de- 
‘ graded offenders. | 

181. ‘He, who affociates himfelf for one 
‘year with a fallen finner, falls like him; not 
‘ by facrificing, reading the Veda, or contracting 
‘affinity with him, fince by thofe aéts be lofes his 
‘ clafs immediately, but even by ufing the fame 
carriage or feat, or by taking his food at the 
‘ fame board: 

182. ‘ That man, who holds an intercourfe 
‘with any one of thofe degraded offenders, 
‘ muft perform, as an | atonement for fuch inter- 
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‘ courfe, the penance ordained for that finner 
* himfelf. 

183. ‘ The Japindas and famanddacas of a man 
‘degraded, for a crime in the firft degree, mutt 
‘ offer a libation of water to his manes, as sf he 
‘were naturally dead, out of the town, in the 
‘ evening of fome inaufpicious day, as the ninth 
‘ of the moon, his paternal kinfmen, his officiat- 
ing prieft, and his {piritual guide being prefent. 
184. ‘A female flave muft kick down with 
her foot an old pot filled with water, which 
‘had for that purpofe been placed towards: the 
‘ fouth, as if it were an oblation for the dead; 
© and all the kinfmen, in the nearer and remoter 
‘ degrees, muft remain impure for a day and a 
‘ night: 

185. ‘They muft thenceforth defift oes 
‘ {peaking to him, from fitting in his company, 
‘from delivering to him any inherited or other 
* property, and from every civil or ufual atten-: 
‘ tion, as inviting him on the firft day of the year, 
© and the Ike. , 

186. ‘ His right of primogeniture, sf be was 
‘an elder brother, muft be withholden from 
‘him, and whatever perquifites arife from pri- 

‘ority of birth: a younger brother excelling 


‘him in virtue, muft appropriate the fhare of 
* the firftborn, | 
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¢ 
- 318%. © But, when he has performed his due — 
“penance, his kinfmen and he mutt : throw 
* down a new veffel full of water, after having 
‘ bathed together in a pure pool: 

188. * Then mutt he caft that veffel into the 
‘ water; and, having entered his houfe, he may 
‘ perform, as before, all the acts incident to his 
‘ relation by blood. | 

189. * The fame ceremony muft be perform- 
‘ed by the kindred even of women degraded, 
‘for whom clothes, dreffed rice, and water muift 
‘ be provided ; and they muft dwell sz 4uts near 
‘the family houfe. — 

190. * With finners, whofe expiations are 
‘unperformed, let not aman tranfac& bufinefs 
‘of any kind; but thofe, who have performed 
‘their expiations, let him at no time re- 
* proach: 

191. Let him not, however, live with thofe, 
‘who have flain children, or injured their bene- 
‘factors, or killed fuppliants for protection, or 
‘put women to death, even though fuch offend- 
‘ers have been legally purified. 

192. * THose men of the twiceborn clafles, to 
‘whom the gdyatr? has not been repeated and 
‘ explained, according to law, the aflembly muft 
‘caufe to perform three prajdpatya penances, 
‘and afterwards to be girt with the facrificial | 
‘ ftring; 

I2 
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193. ‘ And the fame penance they muft pre- 
‘ feribe to fuch twiceborn mien, as are anxious 
‘to atone for fome illegal act, or a negle& of 
‘ the Veda. 

194. ‘ If priefts have accepted any property 
‘from bafe hands, they may be abfolved by re- 
‘ linquifhing the prefents, by repeating myfteri- 
* ous texts, and by acts of devotion : 

195. * By three thoufand repetitions of the 
¢ gdyatr? with intenfe application of mind, and 
* by fubfifting on milk only for a whole month 
‘in the pafture of cows, a Brdbmen, who hase 
‘received any gift from a bad man, or a bad 
‘ gift from any man, may be cleared from fin. 

196. ‘ When he has been mortified by abfti- 
‘nence, and has returned from the pafturage, 
‘ let him bend low to the other Brahmens, who 
‘ muft thus interrogate him: ‘ Art thou really 
‘¢ defirous, good man, of readmiffion to an 
** equality with us?” 

197. ‘If he anfwer in the affirmative, let 
‘him give fome grafs to the cows, and in the 
‘‘place, made pure by their having eaten on it, 
‘let the men of his clafs give their affent to his 
* readmiffion. 

198. ‘ He, who has officiated at a facrifice 
‘ for outcafts, or burned the corpfe of a ftranger, 
‘ or performed rites to deftroy the innocent, or 
‘made the impure facrifice, called bina, may 
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‘expiate his guilt by three prdjdpatya pe- 
“nances. — 7 | 
199. ‘ A TWICEBORN man, who has rejett- 
‘ed a fuppliant for his protection, or taught the 
‘Véda on a forbidden day, may atone for his 
‘offence by fubfifting a whole year on barley 


© alone. 


200. ‘ He, who has been bitten by a dog, a | 


‘“fhakal, or an afs, by any carnivorous animal 
‘frequenting a town, by a man, a horfe, 4 
‘camel, or a boar, may be purified by ftop- 
‘ping his breath during one repetition of the 
* gayatr), - 

201. * To eat only at the time of the fixth 
‘meal, or on the evening of every third day, for a 
‘month, to repeat a Sanbita of the Védas, and 
‘to make eight oblations to fire, accompanied 
‘with eight holy texts, are always an expiation 
‘for thofe, who are excluded from fociety at 
‘ repafts. | 

202. ‘ SHOULD a Bréhmen voluntarily afcend 
‘a carriage borne by camels or drawn by affes, or 
‘defignedly bathe quite naked, he may be ab- 
‘folved by one fuppreffion of breath, while he 
‘repeats in his mind the moft holy text, | 
- 203. ‘ He, who has made any excretion, 
‘being greatly preffed, either without water 
‘near bim, or in water, may be purified by 
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‘bathing in his clothes out of town, and hy 
‘ touching a cow, 

204. * For an omiffion of the aéts, which 
‘ the Véda commands to be conftantly perform- 
‘ ed, and for a violation of the duties prefcribed 
“to a houfekeeper, the atonement 1s fafting one 
‘ day. 

205. * He, who fays hufh or pifh to a Braf- 
© men, or thou ¢o a Juperior, mutt immediately — 
‘ bathe, eat nothing for the reft of the day, and 
‘ appeafe him by clafping his feet with refpect- 
© ful falutation, 

206. ‘ For ftriking a Brébmen even with a 
* blade of grafs, or tying him by the neck with 
‘a cloth, or overpowering him in argument, 
‘ and adding contemptuous words, the offender 
‘ muft foothe him by falling proftrate. 

207. * An afiaulter of a Bréhm-n, with intent 
© to kill, fhall remain in hell.a hund ed years; 
© for actually ftriking him wrth the like intent, a 
* thoufand: 

208. * As many {mall pellets of duft as the 
* blood of a Brahmen colleé&ts on the ground, 
‘ for fo many thoufand years muft the fhedder 
© of that blood be tormented in hell. 

209. ‘ Fora fimple affault, the firft or com. 
© mon penance muft be performed ; for a bat- 
‘ tery, the third or very. fevere penance; but 
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‘for thedding blood, without killing, both of 
* thofe penances. 

21c. * To remove the fins, for which no 
‘particular penance has been ordained, the 
‘affembly muft award a fit expiation, confider= 
‘ing the ability of the finner so perform it, and 
‘the ature of the fin. | 

211. * THose penances, by which a man 
‘ may atone for his crimes, I now will defcribe 
‘to you; penances, which have been perform- ; 
‘ ed by deities, by holy fages, and by forefathers 
‘ of the human race. 

212. ‘ WHEN a twiceborn man _ performs 
‘the common penance, or that of PRAja’PATI, 
‘he muft for three days eat only in the morn- 
‘ing; for three days, only in the evening; for 
‘three days, food unafked dut prefented to him; 
‘and for three’ more days, nothing. 

213. ‘ Eating for a whole day the dung and 
‘urine of cows mixed with curds, milk, cla- 
‘rified butter, and water boiled with cus'a-gra{s, 
‘and then fafting entirely for a day and a night, 
‘is the penance called Sdntapana, either from 
‘the devout man SANTAPANA, or from ¢or- 
* menting. 

214. ‘ A twiceborn man performing the pe- 
‘nance, called very fevere, i refpect of the com- 
‘ mon, mutt eat, as before, a fingle mouthful, or 
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«a ball of rice as large as a ben's egg, for threo 
‘ times three days; and for the laft three — 
¢ muft wholly abftain from food. 
aig. © A Bréhmen, performing the ardent 
« penance, mutt {wallow nothing but hot water, 
«hot milk, hot clarified butter, and hot fteam, 
‘ each of them for three days fucceffively, per- 
‘forming an ablution, and mortifying all his 
© members. 

216, * A total faft for twelve days and nights, 
© by a penitent with his organs controlled and 
‘his mind attentive, is the penance named fa- 
¢ rdca, which expiates all degrees of guilt. 

217, ‘ If he diminith his food by one mouth- 
‘ ful cach day during the dark fortnight, eating 
< fifteen mouthfuls on the day of the oppofition, and 
¢increafe it ia the fame proportion, during the 
‘bright fortnight, fafing entirely on the day of 
¢ the conjunétion, and perform an ablution regue 
‘larly at funrife, noon, and funfet, this is the 
‘ chandrayana, or the lunar penance: 

218. * Such is the penance called ant-fhaped 
* or narrow in the middle; but, if he perform the 
* barley-thaped or broad in the middle, he mutt 
‘ obferve the fame rule, beginning with the 
‘bright halfmonth, and keeping under com- 
* mand his organs of aGtion and fenfe, 

219. * To perform the lunar penance of an 
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Sanchoret, he muft eat only eight mouthfuls 
‘ of foreft grains at noon for a whole month, tak- 
‘ing care to fubdue his mind. — 

220. ‘If a Brahmen eat only four mouthfuls 
‘at funrife, and four at funfet, for @ month, 
‘keeping his organs controlled, he performs 
‘the lunar penance of children. 

221. * He, who, for a whole month, eats no 
‘more than thrice eighty mouthfuls of wild 
‘grains, as be happens by any means fo meet 
* with them, keeping his organs in fubjection, 
“ fhall attain the fame abode with the — of 
“the moon: 

222. * The eleven Rudras, the twelve Adi 
‘ tyas, the eight Va/us, the Maruts, or genii of 
_ Sthe winds, and the feven great Ri/bis, have 
* performed this lunar penance as a {fecurity 
‘ from all evil,. 

223, * The oblation of clarified butter to fire 
‘ muft every day be made by the penitent hime 
‘felf, accompanied witb the mighty words 
‘earth, fky, beaven; he mutt perfectly abftain 
‘from injury to fentient creatures, from falfe- 
~*hood, from wrath, and from all crooked 
* ways. 

224. * Or, thrice each day and thrice each 
* night for a month, the penitent may plunge 
* into water clothed in his mantle, and at no 
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“time converfing with a woman, a Sidra, or 
‘an outcatt. 

226. * Ler him be always in motion, fitting 
‘and rifing alternacely, or, if unable to de thus 
< reftle/s, let him fleep low on the bare ground; 
‘ chafte as a ftudent of the Veda, bearing the 
‘facred zone and ftaff, fhowing reverence to 
‘his preceptor, to the gods, and to priefts ; 

226. * Perpetually muit he repeat the gayatri, 
‘and other pure texts to the beft of his know- 
‘ledge: thus in all penances for abfolution from 
‘fin, muft he vigilantly employ himfelf. 

227. * By thefe expiations are twiceborir 
‘men abfolved, whofe offences are publickly 
‘known, and are mifchievous by their example ; 
¢ but for fins not publick, the affembly of priefts 
‘“muft award them penances, with holy texts 
‘ and oblations to fire. | 

228. ‘By open confeffion, by repentance, 
‘by devotion, and by reading the {cripture, a 
‘ finner may be releafed from his guilt; or by 
‘ almfyiving, in cafe of his inability ¢o perform 
‘ the other atts of religion. 

229. ‘ In proportion as a man, who has 
‘committed a fin, fhall truly and voluntarily 
‘confefs it, fo far he is difengaged from that 
‘ offence, like a {nake from his flough ; 

230. § And, in proportion as his heart fin- 
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« cerely loathes his evil deed, fo far thall his 
‘ vital {pirit be freed from the taint of it. 

231. § If he commit fin, and actually repent, 
‘that fia fhall be removed from him; but if 
“he merely fay, ** 1 will fin thus no more,” 
*he can only be.releafed by an actual abfti- 
*nence from guilt. 

232. © Thus revolving in his mind the cer- 
* tainty of retribution in a future ftate, let him 
‘be conftantly good in thoughts, words, and 
‘ action. | 

233- ‘ If he defire complete remiffion of any 
¢ foul aét-which he has committed, either igno- 
‘rantly or knowingly, let him beware of com- 
‘mitting it again: for the fecond fault bis pe- 
* nance muft be doubled. 

234. ‘If, having performed any expiation, 
* he feel not a perfect fatisfaction of confcience, 
‘let him repeat the fame devout aét, until his | 
* confcience be perfectly fatished. 

235. * All the blifs of deities and of men is 
Sdeclared by fages, who difcern the fenfe of 
‘the Véda, to have in devotion its caufe, in de- 
‘ votion its continuance, in devotion its full- 
“nefs, — | 

236. ‘ Devotion is equal to the performance of 
‘all duties; it is divine knowledge in a Brdéh- 
‘ men; it is defence of the peoole in a C/hatriya; 
‘devotion is ¢he bufinefs of trade and agraculture 
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¢in a Vaifya; devotion is dutiful fervice in a 
¢ Sidra. 

237. * Holy fages; with fubdued pafftons, 
* feeding only on fruit, roots, and air, by devo- 
tion alone are enabled to furvey the three 
* worlds, terre/trial, ethereal, and celeftial, peopled 
¢ with animal creatures, locomotive and fixed. 

238. ‘ Perfect health, or unfailing medicines, 
¢ divine learning, and the various manfions of 
¢ deities, are acquired by devotion alone: their 
¢ efficient caufe is devotion. 

239. * Whatever is hard to be traverfed, what- 
* ever is hard to be acquired, whatever is hard 
* to be vifited, whatever is hard to be perform- 
¢ ed, all this may be accomplifhed by true de- 
“votion; for the difficulty of devotion is the 
‘ greateft of all. 

240. ‘ Even finners in the higheft degree, 
¢ and of courfe the other offenders, are abfolved 
‘from guilt by auftere devotion well-practifed, 

241. * Souls, that animate worms, and infeéts, 
* ferpents, moths, beafts, birds, and vegetables, 
* attain heaven by the power of devotion. | 

(24%. * Whatever fin has been conceived in 
¢ the hearts of men, uttered in their {peech, or 
* committed in their bodily acts, they {peedily 
‘ burn it all away by devotion, if they preferve 
* devotion as their beft wealth. | 

243. § Of a prieft, whom devotion has puri- 


AND EXPIATION. | 125 


‘ fied, the divine {pirits accept the facrifices, and 
‘ grant the defires with ample increafe. 

244. ‘Even BrauMa’, lord of creatures, by 
< devotion, enaéted this code of laws; and the 
‘ fages by devotion acquired a knowledge of the 
‘ Védas. 

245. * Thus the gods themfelves, ieee 
‘in this univerfe the incomparable power of 
‘devotion, have proclaimed aloud the tran- 
* fcendent excellence of pious aufterity. 

_ 246. * By reading each day as much as pof- 

‘ fible of the Véda, by performing the five great 
‘ facraments, and by forgiving all injuries, even 
‘fins of the higheft degree thall be foon ef- 
‘ faced: 

247.-* As fire confumes in an inftant with his 
‘bright flame the wood, that has been placed 
‘on it, thus, with the flame of knowledge, a 
‘ Brahmen, who underftands the V’éde, confumes 
‘all fin. 

248. * Thus has been declared, according to 
‘law, the mode of atoning for open fins: now 
‘learn the mode of obtaining abfolution for 
‘fecret offences. 

249. ‘ SIXTEEN fuppreffions of the breath, 
“while the holteft of texts ts repeated with the 
‘ three mighty words, and the triliteral fyllable, 
* continued each day for a month, abfolve even 
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‘the flayer of a Brahmen from his hidden 
‘ faults. 

-2so. * Even a drinker of fpirituous liquors 
¢ is abfolved by repeating each day the text apa 
“ ufed by the fage CauTsa, or that beginning 
‘ with preti ufed by VasisuT’HA, or that called 
‘ mabitra, or that, of which the firft word is 
© fuddhavatyab. 

251. ‘ By repeating each day for a month the 
¢ text dfyavdmiya, or the hymn Stva/ancalpa, 
‘the ftealer of gold from a prieft becomes in- 
‘ {tantly pure. 

252. * He, who has violated the bed of his 
“ preceptor, is cleared from fecret faults by re- 
‘ peating fixteen times a day the text bavifbyan- 
‘ tiya, or that beginning with na tamanhab, or 
‘ by revolving in his mind the Axteen holy verfes, 
* called Paurufba. 

/ 253. ‘ The man, who defires to expiate “is 
‘ hidden fins, great and {mall, mutt repeat once 
‘a day for a ae the text ava, or the text 
© yatcinchida. 

254. * He, who has accepted an illegal pre- 
« fent, or eaten prohibited food, may be cleanfed 
«in three days by repeating the text tarat/a- 
© mandlya. | 

255. * Though he have committed many 
‘ fecret fins, he fhall be purified by repeating 
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‘for a month the text /omeéraudra or the three 
‘texts dryamna, while he bathes in a facred 
‘ ftream. 

256. * A grievous offender muft repeat the 
‘feven verfes, beginning with Inpra, for half 
‘a year; and he, who has defiled water with 
‘any impurity, muft fit a whole year fubfifting 
‘ by alms. 

257. ‘A twiceborn man, who fhall offer 
‘ clarified butter for a year, with esgd¢ texts ap- 
‘propriated to eg4t feveral oblations, or with 
‘the text ma mé, fhall efface a fin even of an 
‘extremely high degree. | 

258. * He, who had committed a crime of 
‘the firft degree, fhall be abfolved, if he attend 
‘a herd of kine for a year, mortify his organs, 

‘and continually repeat the texts beginning 
‘with pavamani, living folely on food given in 
‘ charity: 

259. ‘ Or, if he thrice repeat a Sanhitad of 
‘the Védas, or @ large portion of them with all 
‘the mantras and brahmanas, dwelling in a.fo- 
‘ reft with fubdued organs, and purified by three 

‘ paracas, he fhall be fet free from all fins how 
‘ heinous foever. 

260. ¢ Or he fhall be releafed from all deadly 
‘fins, if he faft three days, with his members 
‘ mortified, and twice a day plunge into water, 
‘ thrice repeating the text aghamarfhana: | 
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261. * As the facrifice of a horfe, the king 


“ of facrifices, removes all fins, thus the text 
* aghamarfhana deftroys all offences. | 

262. * A prieft who fhould retain in his me- 
“mory the whole Rigvédaz, would be abfolved 
* from guilt, even if he had flain the inhabitants 
* of the three worlds, and had eaten food from 
* the fouleft hands. 

263. * By thrice repeating the mantras and 
© brabmanas of the Rich, or thofe of the Yajufh, 
* or thofe of the Sdman, with the upanifbads, he 
* fhall perfeétly be cleanfed from ia poffible 
* taint : 

264. *‘ Asa clod of earth, caft into a great 
€ Jake, finks in it, thus is every finful act fub- 
‘ merged in the triple Véda. 

265. * The divifions of the Rich, the feveral 
‘branches of the Yajufb, and the manifold’ 
‘ftrains of the Sdman mutt be confidered as 
* forming the triple Véda: he knows the Véda, 
‘ who knows them collectively. 

266. The primary triliteral fyllable, in 
* which the three Védas themfelves are com- 
‘ prifed, muft be kept fecret, as another triple 
‘ Véda: he knows the Veda, who difinély 
‘knows the my/tick fenfe of that word.’ 
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CHAPTER THE TWELFTH. 


Ox Tranfmigration and final Beatitude. 


1 «QO THOU, who art free from fin, faid 
© the devout fages, thou haft declared the whole 
‘fyftem of duties ordained for the four claffes 
‘of men: explain to us now, from the firft 
‘principles, the ultimate retribution for. their 
‘ deeds.’ 

2, BHRiGu, whofe heart was the pure effence 
of virtue, who proceeded from Menu himélf, 
thus addreffed the great fages: * Hear the in- 
‘fallible rules for the fruit of deeds in this 
‘ univerfe. 

3. * Action, cither mental, verbal, or cor- 
‘poreal, bears good or evil fruit, as it/e/f is good 
‘or evil; and from the actions of men proceed 
‘their various tran{migrations in the higheft, 
‘the mean, and the loweft degree : : 

4. * Of that threefold action, connected with 
‘bodily funétions, difpofed in three claffes, and 
: confifting of ten orders, be it known in this 
‘world, that the heart is the inftigator. 
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5. § Devifing means to appropriate the 
¢ wealth of other men, refolving on any forbid- 
‘den deed, and conceiving notions of atheifm 
‘or materialifm, are the three bad acts of the 
‘ mind: . 

6. © Scurrilous language, falfehood, indifcri- 
‘ minate backbiting, and ufelefs tattle, are the 
‘ four bad aéts of the tongue: 

7. © Taking effects not given, hurting fentient 
‘creatures without the fanction of law, and 
© criminal intercourfe with the wife of another, 
‘ are the three bad aéts of the body; and all the. 
‘ten have their oppofites, which are good in an 
‘ egual degree. 

8. * A rational creature has a reward or 
‘a punifhment for mental acts, in his mind ; 
‘for verbal acts, in his organs of fpeech; for 
* corporeal acts, in his bodily frame. 

9. ‘ For finful a&s moftly corporeal, a man 
‘fhall affume after death a vegetable or mi- 
‘neral form; for fuch acts moftly verbal, the 
‘form of a bird or a beaft; for aéts moftly 
¢ mental, the loweft of human conditions: 

10. ¢ He, whofe firm underftanding obtains 
¢ a command over his words, a command over 
‘his thoughts, and a command over his whole 
‘ body, may juftly be called a tridand?, or triple 
* commander; not. a mere anchoret, who bears 


© three vifible fiaves. 
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“1. ©The man, who exerts this triple felf- 
‘command with refpe& to all animated crea- 
‘tures, wholly fubduirig both luft and wrath, 
‘ fhall by thofe means attain beatitude. 

12. § Tar fubftance, which gives a power 
‘of motion to the body, the wife call c/hétra- 
‘jnya, or sivdtman, the vital {pirit; and that 
‘body, which thence derives active functions, 
‘they name bhutatman, or compofed of elements: 

13. § Another internal fpirit, called mabat, 
‘or the great foul, attends the birth of all crea- 
‘tures iambodied, and thence in all mortal 
‘ forms is conveyed a perception either pleafing 
‘ or painful. 

14. © Thofe two, the vital fpirit and reafon- 
‘able foul, are clofely united with five ele- 
‘ments, but connected with the fupreme fpirit, 
‘or divine effence, which pervades all beings 
‘high and low: 

15, ‘ From the fubftance of that /upreme 
‘ fpirit are diffufed, like fparks from fire, innu- 
‘merable vital {pirits, which perpetually give 
‘motion to creatures exalted and bafe. 

16. * By the vital fouls of thofe men, who 
‘have committed fins im the body reduced to 
‘ afbes, another body, compofed of nerves with 
‘five fenfations, in order to be fufceptible of 
‘torment, fhall certainly be affumed after 
* death ; ; 
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17. And, being intimately united with 
‘ thofe minute nervous particles, according to 
‘ their diftribution, they fhall feel, in that new 
_ © body, the pangs infli€ted in each cafe by the 

‘ fentence of YAMA. 

18. ‘ When the vital foul has gathered the 
‘fruit of fins, which arife from a love of 
‘fenfual pleafure, but muft produce mifery, 
‘and, when its taint has thus been removed, rt 
‘approaches again thofe two moft effulgent 
‘ effences the intellectual foul and the divine fpirit: 

19. ‘ They two, clofely conjoined, examine 
‘ without remiffion the virtues and vices of that 
‘fenfitive foul, according to its union with 
‘ which it acquires pleafure or pain in the pre- 
‘ fent and future worlds. 

20. ‘If the vital fpirit had praétifed virtue 
‘ for the moft part and vice in a {mall degree, 
‘it enjoys delight in celeftial abodes, clothed 
‘ with a body formed of pure elementary par- 
‘ticles; | 

21. ' But, if it had generally been addifted 
‘to vice, and feldom attended to virtue, then 
‘ fhall it be deferted by thofe pure elements, 
‘and, Saving a coarfer body of fenfible nerves, it 
‘ feels the pains.to which Yama fhall doom it: 

22. ‘ Having endured thofe torments ac- 
‘cording to the fentence, of YAMA, and its 
‘taint being almoft removed, it again reaches 
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‘thofe five pure elements in the order of their 
‘natural diftribution. 

23. § Let each man, confidering with his 
‘intellectual powers thefe migrations of the 
‘foul according to its virtue or vice, into a 

‘region of blt/s or pain, ne fix his heart _ 

‘on virtue. 

24. ° Be it known, that the three vitae 

‘of the rational foul are a tendency to goodnefs, 
‘to paffion, and to darknefs; and, endued with 
‘one or more of them, it remains inceffantly 
‘ attached to all thefe created fubftances; 

25. £ When any one of the ¢ree qualities 
‘predominates in a mortal frame, it renders 
‘the imbodied {pirit eminently = 
‘for that quality. 

26. * Goodnefs is declared to be true know- 
‘ledge; darknefs, grofs ignorance; paflion, an 
‘emotion of defire or averfion: fuch is the 
‘compendious defcription of thofe qualities, 
‘ which attend all fouls. 

27. § When a man perceives in the reafon- 
‘able foul a difpofition tending to virtuous 
“love, unclouded with any malignant paffion, 
‘clear as the pureft light, let him _—— it 

‘ as the quality of goodnefs: | 

28. ‘A temper of mind, which gives un- 
“eafinefs and produces difaffection, let him 
‘confider as the adverfe quality of paffion, 
* ever agitating imbodied {pirits: 
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29. § That indiftiné, inconceivable, unac- 
‘countable difpofition of a mind naturally 
‘fenfual, {and clouded with infatuation, let 
“him know to be the quality of darknefs. 

30. * Now will I declare at large the va- 
‘ rious acts, in the higheft, middle, and loweft 
‘ degrees, which proceed from thofe three dif- 
* pofitions of mind. 

31. * Study of fcripture, auftere devotion, 
‘facred knowledge, corporeal purity, com- 
- © mand over the organs, performance of duties, 
‘and meditation on the divine fpirit, accome 
‘ pany the good quality of the foul: 

32. © Interefted motives for atts of religion or 
‘ morality,, perturbation of mind on flight oc- 
“ cafions, commiffion of ats forbidden by law, 
‘and habitual indulgence in felfith gratifica- 
‘tions, are attendant on the quality of paf- 
§ fion: 

33. ‘ Covetoufnefs, indolence, avarice, de- 
‘traction, atheifm, omiffion of prefcribed aéts, 
‘a habit of foliciting favours, and inattention 
‘‘to neceflary bufinefs, belong to the dark 
‘ quality. 

34. * Of thofe three qualities, as they appear 
‘in the three times, pa/t, prefent and future, 
* the following in order from the loweft may be 
‘ confidered as a fhort but certain criterion. 

35+ ‘ Let the wife confider, as belonging to 
‘the quality of darknefs, every at which a 
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*‘ man is afhamed of having done, of doing, or 
* of going to do: 

36. ‘ Let them confider, as proceeding from 
‘the quality of paffion, every aét, by which a 
‘man feeks exaltation and celebrity in this — 
‘world, though he may not be much afflicted, 
* if he fail of attaining his object: 

37- ‘To the quality of goodnefs belongs 
“every aét, by which he hopes to acquire di- 
‘vine knowledge, which he is never afhamed 
‘of doing and which brings placid joy to ) bis 
‘ eonicence: 

38. « Of the dark quality, as defcribed, the 
* principal object is pleafure; of the paffionate, 
‘worldly profperity; but of the good quality, 
‘ the chief object is virtue: the laft mentioned 
‘ objects are fuperiour in dignity. 

39. * SucH tranfmigrations, as the foul pro- 
‘cures in this univerfe by each of thofe quali- 
‘ties, I now will declare in order fuccinctly. 

40. * Souls, endued with goodnefs, attain al- 
‘ways the ftate of deities; thofe filled with 
‘ambitious paffions, the condition of men; and 
‘thofe immerfed in darknefs, the nature of 
‘beafts: this is the triple order of —s 
‘ tion. 

41. ‘Each of thofe three eanidaadliaig: 
‘caufed by the feveral qualities, mutt alfo be 
‘confidered as threefold, the loweft, the mean, 


re 
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‘and the higheft, according to as many di- 
¢ ftin@tions of a¢ts and of knowledge. 

_ 42, © Vegetable and mineral fubftances, 
‘worms, infects, and reptiles, fome very mi- 
“nute, fome rather larger, fith, fnakes, tor- 
¢ toifes, cattle, fhakals, are the loweft forms, to 
* which the dark quality leads; 

43. ‘ Elephants, horfes, men of the fervile 
‘clafs, and contemptible Miéch’has, or barbart- 
‘ ans, lions, tigers, and boars, are the mean 
‘ {tates procured by the quality of darknefs: 

44. ‘ Dancers and fingers, birds and deceit- 


§ ful men, giants and bloodthirfty favages, are 


| 


‘the higheft conditions, to which the dark 
¢ quality can afcend, 

5. * Phallas, or cudgelplayers, Mallas, or 
¢ boxers and wreftlers, Natas, or actors, thofe 
‘ who teach the ufe of weapons, and thofe who 
‘are addicted to gaming or drinking, are the 
‘loweft forms occafioned by the paflionate 
¢ quality: 

46. ‘ Kings, men of the fighting clafs, do 
¢ meftick priefts of kings, and men {killed in the 
‘war of controverfy, are the middle ftates 
§ caufed by the quality of paffion: 

47. * Gandharvas, or aerial miificians, Guhy- 


-€ acas and Yac/fbas, or fervants and companions 


‘of Cuve RA, genii attending fuperiour gods, 


tas the Vidyabaras and otbiees, 3 together with 


4 


— 
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‘ various companies of Apfarafes. or nymphs, 
“are the higheft of thofe forms, which the 
‘ quality of paffion attains. | 

48. * Hermits, religious mendicants, other 
‘ Brahmens, fuch orders of demigods as are 
‘wafted in airy cars, gem of the figns and 
‘lunar manfions, and Dastyas, or the otfspring 
‘of Dirt, are the loweft of {tates procured by 
‘the quality of goodnefs: 

49. * Sacrificers, holy fages, deities of the 
‘lower heaven, geni of the Vedas, regents of 
‘ftars mot in the paths of the fun and moon, di- 
‘vinities of years, Pytris or progenitors of 
‘mankind, and the demigods, named Sddhyas, 
‘are the middle forms, to which the good 

‘quality conveys all /pirits een endued 
© with it: 

so. * BRAHMA with four faces, creators of 
“worlds under him, as MARI cui and others, the 
‘ genius of virtue, the divinities prefiding over 
‘(two principles of nature in the philofophy of 
‘CapiLa) mahbat, or the mighty, and avyaéta, 
‘or unperceived, are the higheft conditions, to 
‘which, by the good quality, fouls are exalted. 

g1. * This triple fyftem of tranfmigrations, 
‘in which each clafs has three orders, accord- 
‘ing to ations of three kinds, and which com- 
‘ prifes all animated beings, has been revealed 
‘in its full extent: 
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52. * Thus, by indulging the fenfual appe- 
“tites, and by neglecting the performance of 
‘duties, the bafeft of men, ignorant of facred 
‘ expiations, affume the ba{eft forms. 

53: ¢ Wuart particular bodies the vital fsirit 
‘enters in this world, and in confequence of 
¢ what fins here committed, now hear at large 
‘ and in order. 

54. © Sinners in the firft degree, having 
‘ paffed through terrible regions of torture for 
‘a great number of years, are condemned to 
‘ the following births at the clofe of that period 
‘ to efface all remains of their fin. 

55. * The flayer of a Brabmen mutt enter 
‘ according to the circumftances of bis crime the 
‘ body of a dog, a boar, an afs, a camel, a bull, 
‘a goat,a fheep, a ftag, a bird, a Chandala, ora 
¢ Puccafa. 

56. * A prieft, who has drunk {fpirituous 
‘liquor, fhall migrate into the form of a 
‘{maller or larger worm or infect, of a moth, 
‘ of a fly feeding on ordure, or of fome raven- 
‘ ous animal. 

57. ‘He, who fteals the gold of a prieft, 
‘ (hall pafs a thoufand times into the bodies of 
‘ {piders, of {nakes and cameleons, of crocodiles 
‘ and other aquatick montters, or of mifchievous 
‘ blood fucking demons, 

58. * He, who violates the bed of his natural 
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‘or fpiritual father, migrates a hundred times 
‘into the forms of graffes, of fhrubs with 
‘crowded ftems, or of creeping and twining 
‘ plants, of vultures and other carnivorous ani- 
‘ mals, of /ions and other beafts with fharp teeth, 
‘or of t2gers and other cruel brutes. 

59. ‘ They who hurt any fentient beings, 
“are born cats and other eaters of raw fleth; 
‘they, who tafte what ought not to be tafted, 
‘maggots or {mall flies; they, who fteal ord:- 
“nary things, devourers of each other: they 
‘who embrace very low women, become reft- 
‘lefs ghofts. 

60. ‘ He, who has held intercourfe with 
‘degraded men, or been criminally conneéted 
‘with the wife of another, or ftolen common 
‘ things from a prieft, fhall be changed into a 
‘ fpirit, called Brabmardcfhafa. 

61. * The wretch, who through covetouf- 
‘nefs has ftolen rubies or other gems, pearls, or 
‘coral, or precious things of which there are 
‘many forts, fhall be born zn the tribe of gold- 
‘faiths, or among birds called hemacaras, or 
* goldmakers. 

62. ‘If a man fteal grain in the hufk, he 
‘ fhall be born a rat; if a yellow mixed metal, 
‘a gander; if water, a p/ava, or diver; if 
‘honey, a great ftinging gnat; if milk, a crow; 
‘if expreffed juice, a dog; if clarified butter, an 
‘ ichneumon weatel; - 
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63. ‘ If he fteal flefhmeat, a vulture; if any 
‘fort of fat, the water-bird madgu; if oil, a 
‘ blatta, or oildrinking beetle; if falt, a cicada 
‘or cricket; if curds, the bird valaca; — 

64. ‘ If filken clothes, the bird ¢ttirz; if 
‘woven flax, a frog; if cotton cloth, the 
‘waterbird, crauncha; if a cow, the lizard 

* godba; if molafies, the bird vagguda; 

65. ‘If exquifite perfumes, a mufkrat; if pot- 
‘herbs, a peaceck; if dreffed grain in any of 
‘its various forms, a porcupine; if raw’ grain, 
‘a hedgehog ; | 

66. ‘If he fteal fire, the bird vaca; if a 
‘ houfehold utefinl, an ichneumon-fly ; if dyed 
‘ cloth, the bird chacora; 

67. ‘If a deer or an elephant, he fhall 
‘ be born a wolf; if a horfe, a tiger; if roots or 
‘fruit, an ape; if a woman, a bear; if water 
‘from a jar, the bird ¢hd@taca; if carriages, a 
‘ camel; if {mall cattle, a goat. 

68. ‘ That man, who defignedly takes away 
‘ the property of another, or eats any holy 
‘cakes not firft prefented to the deity at a 
‘folemn rite, fhall inevitably fink to the con- 
‘ dition of a brute. 

69. ‘ Women, who have committed fimilar 
‘thefts, incur a fimilar taint, and {hall be 
‘paired with thofe male beafts in the form 
‘of their females. | | 

‘70. ‘Ir any of the four claffes omit, without 
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‘urgent neceffity, the performance of their 
‘feveral duties, they fhall migrate into finful 
‘bodies, and become flaves to their foes. 

71. ‘ Should a Brahmen omit his peculiar 
‘duty, he fhall be changed into a demon called 
‘Ukamuc’ha or with a mouth like a firebrand, 
‘who devours what has been vomited; a-C/ha- 
‘triya, into a demon called Catapiitana, who 
‘ feeds on ordure and carrion ; 

72. ° A Faifya, into an evil being called 
‘ Maitracfhapyotica, who eats purulent carcafles; 
‘and a Sidra, who negleéts his occupations, 
“becomes a foul imbodied fpirit called CAaz/a- 
‘ faca, who feeds on lice. | 

73. ‘ As far as vital fouls, addicted to fen- 
‘fuality, indulge themfelves in forbidden plea- 
‘fures, even to the fame degree fhall the acute- 
‘nefs of their fenfes be raifed i their future- 
‘ bodies, that they may endure analogous pains; 

74. © And, in confequence of their folly, they 
‘ fhall be doomed as often as they repeat their 
‘ criminal a¢ts, to pains more and more intenfe 
‘in defpicable forms on this earth. 

75. © They fhall firft have a fenfation of 
‘agony in Lamuifra or utter darknefs, and it 
‘other feats of horrour; in Afpatravana, or 
‘the fvordleaved foref, and in different places 

* of binding faft and of rending : 

76. * Multifarious tortures await them: they . 
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‘ fhall be mangled by ravens and .owls, fhall 
‘ {wallow cakes boiling hot; fhall walk over 
‘inflamed fands; and fhall feel the. pangs of 
* being baked like the veflels of a potter : 

77. © They fhall affume the forms of beafts 
‘ continually miferable, and fuffer alternate af- 
© fliGtions from extremities of cold and of heat, 
¢ furrounded with terrours of various kinds : 

78. * More than once fhall they lie in differ- 
‘ent wombs; and, after agonizing births, be 
‘condemned to fevere captivity, and to fervile 
“ attendance on creatures like themfelves: 

79. * Then fhall tollow feparations from kin- 
‘dred and friends, forced refidence with the 
* wicked, painful gains and ruinous loffes of. 
‘wealth; friendfhips hardly acquired and at 
‘ length changed into enmities, 

80. * Old age without refource, difeafes at- 
* tended with. anguifh, pangs of innumerable 
- € forts, and, laftly, unconquerable death. 

81. § With whatever difpofition of mind.a 
‘man fhall perform in this life any a& religious 
‘cr moral, in a future body endued with the 
‘ fame quality, fhall he receive his retribution. 

82, * Tuus has been revealed to you the 
‘fyftem of punifhments for -evil deeds: next 
‘learn thofe acts of a Brahmen, which lead to 
* eternal blifs. 

83. * Studying and comprehending the Véda, 
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‘pra@tifing pious aufterities, acquiring divine 
‘knowledge of law and pbhilofophy, command 
‘over the organs of fenfe and action, avoiding | 
‘all injury to fentient creatures, and fhowing 
‘reverence toa natural and fpiritual father, are 
‘the chief branches of duty which enfure final 
‘ happinefs.’ 

84. * Among al thofe good atts one 

‘in this world, ” faid the fages, is no fingle att 
‘held more pone than the reft in leading 
‘men, to beatitude ?’ 

85. “© Or all thofe duties, anfwwered Buricu,: 
* the principal is to acquire from the Upanifhads 
‘a true knowledge of one fupreme GOD; that 
‘is the moft exalted of all {ciences, becaufe it 

*‘ enf{ures immortality: 

86. * In this life, indeed, as well as fhe next, 
‘ the ftudy of the Véda, to acquire a knowledge 
‘ of GOD, is held the moft efficacious of fer 
‘fix duties in procuring felicity to man; 

87. * For in the knowledge and adoration of 
‘one GOD, which the Véda teaches, all the 
‘ rules of good condut, beforementioned in order, 
‘are fully comprifed. 

88. ‘ Tue ceremonial duty, prefcribed by the 
© Véday is of two kinds; one connected with this 
‘world, and caufing:profperity on earth; the 
— abftracted from it, and procuring blifs 

‘in heaven. 


144 ON TRANSMIGRATION 


' “89. ‘A religious act proceeding from felfifh 
* views in this world, as a facrifive for rain, or 
‘in the next, as @ ptous oblation in hope of a fu- 
© ture reward, 18 declared to be concrete and in- 
‘terefted; but an act performed with a know- 
‘ ledge of Gop, and without felf love, is called 
¢ abftraét and difinterefted. 

go. ‘ He, who frequently performs interefted 
€ rites, attains an equal ftation with the regents 
‘ of the lower heaven; but he, who frequently 
€ performs difinterefted acts of religion, becomes 
‘for ever exempt from a body compofed of the 
‘five elements: | | 

gt. § Equally perceiving the fupreme foul 
‘in all beings and all beings in the fupreme 
‘ foul, he facrifices his own {pirit by fixing it on 
‘ the {pirit of GOD, and approaches the. nature 
“of that fole divinity, who fhines by his own 
‘effulgence. 

92. * Thus muft the chief of the twiceborn, 
‘ though he negleé& the ceremonial rites men- 
‘tioned in the Séftras, be diligent alike in at- 
‘ taining a knowledge of Gon and in repeating 
‘the Véda: 

93- ‘Such is the advantageous privilege of 
‘ thofe, who have a double birth from their na- 
‘ tural mothers and from the gayatri their fprritual 
‘ mother, efpecially of a Brahmen; fince the 
‘twiceborn man by performing this duty but 
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‘not otherwife, may foon acquire | endlefs fe- 
‘ licity. 

94. ‘ Fo patriarchs, to deities, and to man- 
‘kind, the {cripture is an eye giving con{tant 
‘light; nor could the Veda Saftra have been 
‘made by human faculties; nor can it be mea- 
‘fured by human reafon unafifted by revealed 
‘ gloffes and comments: this is a fure propofition. 

gs. * Such codes of law as are not grounded 
‘on the Véda, and the various heterodox theo- 
‘ries of men, produce no good fruit after death; 
‘for they all are declared to have their bafis on 
‘ darknefs. 

96. * All fyftems, which are repugnant to 
‘the Véda, muft have been compofed by mor- 
‘tals, and fhall foon perifh: their modern date 
‘ proves them vain and falfe. | 

97. ‘ The three worlds, the four claffes of 
‘men, and their four diftinét orders, with all 
‘that has been, all that is, and all that will be, 
‘are made known by the Véda: 

g8. ‘ The nature of found, of tangible and 
‘vifible fhape, of tafte, and of odour, the fifth 
‘ object of fenfe, is clearly explained in the Vda 
‘alone, together with the three qualities of 
‘mind, the births attended with them, and Eue 
‘atts which they occafion. 

gg. * All creatures are i{uftained by the pri- 
« meval Véda Safira, which the wife therefore 
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‘ hold fupreme, becaufe it is the fupreme fource 
‘ of profperity to this creature, man. 

foo. ‘ Command of armies, royal authority, 
* power of inflicting punifhment, and fovereign 
‘dominion over al] nations, he only well de- 
‘ferves, who perfectly underftands the Véda 
¢Sdéftra, 

101. ‘ As fire with augmented force burns 
‘ up even humid trees, thus he, who well knows 
‘ the Véda, burns out the taint of fin, which has 
© infected his foul. 

102. * He, who completely knows the fenfe 
‘of the Véda Séfira, while he remains in any 
* one of the four orders, approaches the divine 
‘nature, even though he fojourn in this low 
© world. 

103. * They, who have read many books, are 
‘ more exalted than fuch, as have feldom ftu- 
‘died; they, who retain what they have read, 
‘ than forgetful readers; they, who fully under- 
‘ ftand, than fuch as only remember; and they, 
‘who perform their known duty, than fuch 
‘men, as barely know it. 

104. * Devotion and facred knowledge are 
‘ the beft means by which a Brddmen can arrive 
‘at beatitude: by devotion he may. deftroy | 
“guilt; by facred knowledge he may acquire 
‘immortal glory. 


105. ‘ ‘Three modes of proof, ocular demon- 
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* ftration; logical inference, and the authority 
© of thofe various books, which are deduced 
‘from the Véda; muft be well underftood by 
‘that man, who feeks a diftin@ knowledge of 
‘ all his duties: 

106. ‘ He alone comprehends the fyftem of 
* duties religious and civil, who can reafon, by 
‘rules of logic agréeable to the Véda, on the 
‘gerteral heads of that fyftem as revealed by 
‘the holy fages. 

107. ‘ Thefe rules of conduét, which lead to 
‘ fupreme blifs, have been exaétly and compre- 
* henfively declared: the more fecret learning 
‘of this Manava Saftra fhall now be difclofed. 

108. ~ Ir it be afked, how the law fhall be 
‘afcertained, when particular cafes are not 
“comprifed under any of the general rules, the 
‘ anfwer is this: “ That, which well inftruéted 
“ Brahmens propound, fhall be held inconteftible 
“law.” 

109. * Well inftruéted Brdhmens are they, 
‘who can adduce ocular proof from the {crip- 
‘ture itfelf, having ftudied, as the law ordains, 
‘the Védas and their extended branches, or 
‘Vedangas, Mimdnfa, Nyaya, Dhermeféftra, 
‘ Puranas: 

110. © A point of law, before not exprefsly re- 
“vealed, which fhall be decided by an affembly 
‘of ten fuch virtuous Brahmens under one chief, 
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‘or, #f ten be not procurable, of three fuch un- 
‘ der one prefident, let no man controvert. 

11a. § The aflembly of ten under a chief 
‘ either the king himfelf or a judge appointed by 
‘ him, mutt confit of three, each of them pecu- 
‘ liarly converfant with one of the three Védas, 
‘of a fourth fkilled in the Nydya, and a fifth - 
‘in the Mimdnfa philofophy; of a fixth, who 
‘ has particularly ftudied the Nirudfa; a feventh, 
‘who has applied himfelf moft affiduoufly to 
‘the Dhermaféftra; and of three univerfal {cho- 
© Jars, who are in the three firft orders. 

112. ¢ One, who has chiefly ftudied the Rzg- 
‘véda, a fecond, who principally knows the 
‘ Yajufh, and a third beft acquainted with the 
‘ Saman, are the aflembly of three under a head, 

‘who may remove all doubts both in law and © 
‘ cafuiftry. 

- 113. ‘ Even the decifion of one prieft, if 
‘ more cannot be affembled, who perfectly knows 
‘ the principles of the Védas, muft be confidered 
‘ as lawof the higheft authority; not the opinion 
‘ of myriads, who have no facred knowledge. 

114. § Many thoufands of Brahmens cannot 
‘ form a legal affembly for the decifion of con- 
‘ tefts, if they-have not performed the duties of 
‘a regular ftudentfhip, are unacquainted with 
‘{criptural texts, and fubfift only by the name 

‘ of their facerdotal clals. 
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115. © The fin of that man, to whom dunces, 

‘ pervaded by the quality of darknefs, propound 
‘the law, of which they are themfelves igno- 
‘rant, fhall pafs, increafed a hundredfold, to 
‘the wretches who propound it. 
116, © This comprehenfive fyftem of duties, 
‘the chief caufe of ultimate felicity, has been 
‘declared to you; and the Brahmen, who never 
‘departs from it, fhall attain a fuperiour ftate 
‘ above. 

117. ‘ Tuus did the allwife Menu, who 
‘ poffeffes extenfive dominion, and blazes with 
‘heavenly {plendour, difclofe to me, from his ~ 
“benevolence to mankind, this tranfcendant 
‘fyftem of law, which muft be kept devoutly 
‘concealed from perfons unfit to recetve it. 

118. * Let every Brahmen with fixed atten- 
‘tion confider all nature, both vifible and invi- 
‘fible, as exifting in the divine fpirit; for, 
‘when he contemplates the boundlefs univerfe 
‘exifting in the divine fpirit, he cannot give 
‘his heart to iniquity: 

119. ‘ The divine fpirit alone is the whole 
‘affemblage of gods; all worlds are feated in 
‘the divine fpirit, and the divine fpirit no doubt 
‘ produces by a chain of caufes and effects confift- 
‘ent with free will, the connected feries of aéts 
* performed by imbodied fouls. 

120. ‘ He may contemplate the fubtil cther 
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‘in the cavities of his body; the air in his 
‘ mufcular motion and fenfitive nerves; the fu- 
‘preme /olar and igneous light, in his digettive 
‘heat and his vifual organs; in his ecaes 
‘ fluids, water; in the terrene parts of his fa- 
‘ brick, earth; | 
121. °In his heart, the moon; in his audi- 
‘ tory nerves, the guardians of eight regionss 
‘in his progreffive motion, VisHNu; in his 
‘ mufcular force, Hara; ; in his organs of 
‘ ‘ {peech, Acni; in excretion, MiTRA; in = 
‘ creation, BRAHMA? 
122. * But he muft confider the {upreme 
: omniprefent intelligence as the fovereign lord 
‘ of them all, dy whofe energy alone they exift; a 
‘ fpirit, dy no means the object of any Jenfe, which 
‘ can only be conceived by a mind wholly ab- 
‘ ftratted from matter, and as it were flumberin 1; 
‘but which for the purpofe of affifting his medt- 
‘ * tation, he may imagine more {ubtil than the 
‘ fineft’ conceivable eflence, and more bright 
‘ than the pureft gold, 
123. ‘Him fome adore as tranfcendently 
¢ prefent i In elementary fire; others, in MENu, 
‘ lord of creatures, or an immediate agent in the 
© creation ; fome, as more diftinétly prefent i in 
‘INDRA, regent of the clouds and the atmofphere ; . 
‘others, in pure air; others, as the moft High 
¢ Eternal Spirit. 
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124. £ It is He, who, pervading all beings in 
‘five elemental forms, caufes them by the 
‘ cradations of birth, growth, and diffolution, 
‘to revolve in this world, until they deferve beati- 
‘ tude, like the wheels of a car. | 

125. * Thus the man, who perceives in his 
‘own foul the fupreme foul prefent in all crea- 
‘tures, acquires equanimity toward them all, 
‘and fhall be abforbed at laft in the higheft ef- 
‘fence, even that of the Almighty himfelf.’ 

126, Here ended the facred inftrutor ; and 
every twiceborn man, who, attentively reading 
this Mdnava Sa/tra promulgated by Buricu, 
thall become habitually virtuous, will attain the 
beatitude which he feeks. 


GENERAL NOTE. 


THE learned Hindus are unanimoufly of opi- 
nion, that many laws enacted by MENv, their 
oldeft reputed legiflator, were confined to the 
three firft ages of the world, and have no force 
in the prefent age, in which a few of them are 
certainly obfolete; and they ground their 
opinion on the following tcxts, which are col- 
leG&ted in a work entitled Mandana ratna pra- 
dipa: 

J. Cratu: In the Cai age a fon muft not 
be begotten on a widow by the brother of the 
deceafed hufoand; nor muft a damfel, once given 
away in marriage, be givena fecond time; nor 
muft a bull be offered in a facrifice; nor muft a 
waterpot be carried dy a /iudent in theology. 

II. VRiHASPATI: I. Appointments of n/- 
‘men to beget children on widows, or married wo- 
men, when the hufbands are deceafed or impotent, 
are mentioned by the fage MENu, but forbid- 
den by himfelf with a view to the order of the 
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four ages: ho fuch act can be legally done in 
this age by any others than the bu/band. 

2. In the firft and fecond ages men wereen- . 
dued with true piety and found knowledge; fo 
they were in the third age; but in the fourth, 
a diminution of their moral and intelleciual 
powers was ofdained dy their Creator : 

3. Thus were fons of many different forts 
made by ancient fages, but fuch cannot now be 
adopted by men deftitute of thofe eminent 
powers. | | 

Ill. Para’sARA: 1. A man, who has held 
intercourfe with a deadly finner, muft abandon 
his country in the firft age;. he muft leave his 
town, iri the fecond; his family, in the third 
age; but in the fourth he needs only defert 
the offender. 

2. In the firft age, he is degraded by mere 
converfation with a degraded man; in the fe- 
cond, by touching him; in the third, by re- 
ceiving food from him; but.in the fourth, the 
finner alone bears his guilt. | 

IV. Na’rapa: The procreation of a fon 
by a brother of the deceafed, the flaughter of cat- 
tle in the entertainment of a gueft, the repaft 
on flefhmeat at funeral obfequies, and the order 
of a hermit are forbidden or obfolete in the fourth 
age, 
V. Aditya purana: 1. What was a duty in the 
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frit age muft not i a/l cafes be done in the 
fourth; fince, in the Cal yuga, both men and 
women are addicted to fin: 

2. Such are a ftudenthhip continued for a 
very long time, and the neceflity of carrying a 
waterpet, marriage with a paternal kinfwoman, 
or with a near maternal relation, and the facri- 
fice of a bull, | | 

3. Or of aman, or of ahorfe: and all fpi- 
Fituous liquor muft in the Ca/; age be avoided 
by twiceborn men; fo muft a fecond gift of a 
married young woman, whofe hufband bas died 
before confummation, and the larger portion of 
an eldeft brother, and procreation on a brother’s 
widow or wife. 

VI. Smriti: 1. ‘The appointment of'a man 
to beget a fon on the widow of his brother; the 
gift of a young married woman to another bride- 
groom, if her hufoand fhould die while the re- 
Mains a Virgin; 

2. The marriage of twiceborn men with 
damfels not of the fame clafs; the flaughter, in 
a religious war, of Brahmens, who are affail- 
ants with intent to kill; 

3- Any intercourfe with a twiceborn man, 
who has paffed the fea in a fhip, even though 
he have performed an expiation: performances of 
facrifices for all forts of men; and the neceffity of 
carrying a waterpot ; 
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4. Walking on a pilgrimage till the pilgrim 
die; and the flaughter of a bull at a facrifice, 
the acceptance of {piritugus liquor, even at the 
ceremony called Sautramant; 

5. Receiving what has been licked off, at an. 
oblation to fire, from the pot of clarified butter; 
entrance into the third order, or that of a hermit, 
though ordained for the firjt ages ; | 

6. The diminution of crimes in proportion 
to the religious acts and facred knowledge of 
the offenders; the rule of expiation for a Bréh- 
men extending to death ; | 

7. The fin of holding any intercourfe with 
finners ; the fecret expiation of any great crimes 
except theft the flaughter of cattle in honour 
of eminent guefts or of anceftors 5 

8. The filiation of any but a fon legally be- 
gotten or given in adoption dy is parents; the 
defertion of a lawful wife for any offence lefs 
than actual adultery: 

9: Thefe parts of ancient law were abrogated 
by wife legiflators, as the cafes arofe at the 
beginning of the Ca/i age, with an intent of fe- 
curing mankind from evil. 

On the preceding texts it muft be remarked, 
that none of them, except that of VrIHASPATI, 
are cited by Curtu’ca, who never feems to 
have confidered any other laws of MENv as 
reftrained to the three firft ages; that the Smritz, 
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or facred code, is quoted without the name of 
the legiflator; and that the prohibition, in any 
age, of felf-defence, even againft Brahmens, is 
repugnant to a text of SUMANTU, to the pre- 
cept and example of CrisHwna himfelf, accord- 
ing to the Mahabharat, and even to a fentence 
in the Véda, by which every man is command- 
ed to defend bis own life from all violent aggref- 
fors. 


Calcutta, March 1, 1794. 


SIR, 


/ 

THE Inftitutes of Hindu Law have been very 
correctly printed, and the whole impreffion has 
juft been fent to the Governor and Council, 
who will not fail to tranf{mit copies for the. 
King’s library, for yourfelf, and for the Direc- 
tors. If I had obtained his Majefty’s leave to 
refign my office, nothing would now keep me 
here, but the Digeft of Indian Laws, confifting 
of nine large volumes, two of which remain 
to be collated and ftudied with the lefrned 
Brahmen, who affifis me: he is old and infirm; 
but, fhould he be able to attend me another year, 
or two years at the very utmoft, the whole ~ 
work will be finifhed, and I fhall copy it dur- 
ing my voyage, if the King fhall gracioufly per- 
mit me to leave India. | 

I, therefore, intreat you, Sir, to lay before 
his Majefty, my humble fupplication for his 
gracious permiffion to refign my judgefhip in the 
year 1795, or (if the Digeft fhould not then 
be completed) in 1796; it being my anxious _ 
with to pafs the remainder of my life in ftudious 
retirement, though devoted, as I ever have been, 
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to the fervice of my King and my Country, and 
of that recorded Conftitution, which is the bafis 
of our national glory and felicity. 

I have the honour to be, Sir, 

your very obedient 
humble Servant. 

The Right Hon. Henry Dundas, Ff. 


THE 
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SUCCESSION 
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WiTH 


A VERBAL TRANSLATION, AND EXPLANATORY NOTES, 


THE 


PREFACE 


NOTHING more feems neceflary, in order to 
explain the object of the following work, than 
barely to cite the late ftatute concerning the 
adminiftration of juftice in BENGAL; by the /e- 
venteenth fe€tion of which it is ena€ted, ‘* That 
“ the Supreme Court of Judicature at Fort Wil- 
“ tam fhall have full power to hear and deter- 
“ mine all manner of actions and fuits againft 
“the inhabitants of Calcutta, provided that 
“their snberitance and fucceffion to lands, rents, 
“and goods, and all matters of contract and 
“dealing between party and party, fhall be 
“determined, zm the cafe of Mahomedans, by 
“ the laws and ufages of MAHOMEDANS, and, 
“where only ome of the parties fhall be a Ma- 
“homedan, by the laws and ufages of the de- 
“ fendant:’’ by the twenty-frft fection, the pro- 
vincial courts of Adalet, or ‘Suftice, are exprefsly 
recognifed, and the powers of the governor and 
council, as the Sedr Adalct, in determining civil 
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caufes on appeals from thofe courts, are fully 
eftablifhed in conformity to the old Mogul con- 
ftitution. 

But it may naturally beafked, how. the judges 
of the Supreme Court, the provincial councils 
and council general, in India, or the great court 
of appeal in this kingdom, can juftly exercife 
their feveral powers in fuits between Mabome- 
dan parties, without being at all acquainted with 
the law, by which they are bound to decide. 
Perpetual references to native lawyers muft al- 
ways be inconvenient and precarious; fince the 
folidity of their anfwers muft depend on their 
integrity, as well as their learning ; and at beft, 
if they be neither influenced ner ignorant, the 
court will not in truth 4ear and determine the 
caufe, but merely pronounce judgement on the 
report of other men. 

For thefe reafons it appears indubitable, that 
a knowledge of Mahomedan jurifprudence (I 
fay hae here of the Hindi learning g,) and 
confequently of the denguages ufed by Mabome- 
dan writers, are-effential to a complete admini- 
{tration of juftice in our 4fatick territories; a 
knowledge I mean, though not equal to that of 
the MuFTI at Conflantinople, yet fofficient for 
the purpofe of keeping a check over the native 
counfellors, of underitanding and examining 
their opinion, and of rejeBting or adopting It, as 
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it may be oppofed or fupported by their books 
of allowed authority, to which they fhould con- 
ftantly refer. . 

A confiderable number of thofe books have 
been brought to England by the curious in dif- 
ferent ages, and are now repofited in our Aca- 
demical libraries: in the Bodletan, efpecially, 
we have many treatifes and differtations in 4ra- 
bick on wills, inheritances, contracts, and other 
important heads; particularly in the fine col- 
le€tion made at Aleppo by the learned Pocock, 
from one of whofe moft valuable manufcripts 
(n. 33.) this little work has been traced through 
tran{parent paper, and engraved with fuch ac-~ 
curacy, that the plates muft have equal autho- 
rity in fa with the original pages, which are 
near five hundred years old. | 

The author, a native of Al/rahaba, in Mefos . 
potamia, was himfelf an 1mam; and his deci- - 
fions are, on that account, confidered as bind- 
ing by the fect of dz, which the Indian, as well 
as the Perfian, Mahomedans profefs; but Is- 
NO LMOTAKANNA informs us, that he drew his 
knowledge from the fountain head, and has epi- 
tomifed the fyftem of Zazd, who was recom- 
mended by MAHomMED himfelf as the fureft in- 
terpreter of his laws, and who had been impli- 
citly followed by Suarrel, the firft writer on 
Mahomedan jurifprudence, in the eighth cen- 
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tury of our era, and compofer of the O/ul, or 
Principles of law, with other tracts highly va- 
‘Jued by the’learned of his religion and country. 

Hence it is certain, that the Bigyato’l bahith 
may be cited, as a book of authority, in all the 
Mufleman courts; and the European reader mutt 
not be furprifed, to fee fuch a work written in 
a kind of loofe metre, and even in rhyme: @ 
lawtraéd in verfe conveys, indeed, rather a ludi- 
crous idea, fince poetry belongs to smagination, 
which law, whofe province is pure rea/on, 
wholly excludes; but verfe,' as numberlefs in- 
{tances prove, zs zot always poetry; and a regu- 
lar meafure is fo confiderable an aid to the me- 
mory, that, if the metrical abridgement of CoxE’s. 
Reports were more accurate, and the couplets a 
little {mother, every ftudent fhould be advifed 
to get it by heart. I may add, without enlarg- 
ing upon the dgathyrf and the Turdetant, who, 
as we are told by Ariffotle and Strabo, had Laws 
in verfe of the remote/t antiquity, that the ALco- 
_ RAN itfelf, the great fource of Mahomedan law, 
is compofed in fentences not only modulated 
with art, but often exactly rhymed; fo that in 
Afja this apology would have been needlefs. 
Verbal tranflations are generally naked and in- 
fipid, wholly deftroying all the neatnefs and 
beauty of the original, yet retaining fo much of 
the foreign idiom and manner, as to appear 
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always uncouth, often ridiculous; but elegance, 
on a fubject fo delicate as law, muft be facri- 
ficed without mercy to exactnefs; and for this 
reafon I have rendered the Arabian treatife, 
line for line, and word for word, with a fidelity 
almoft religioufly {crupulous. 

As it was never my intention to compofe a 
perfect work upon the law of inheritances among 
the Mabomedans, it cannot be reafonably ex- 
pected, that I fhould fubjoin a commentary, or 
prefix a long difcourfe: very few marginal notes 
were thought neceflary; but, if the brevity of 
the original fhould make parts of it rather ob- 
fcure, the Briti/b lawyers in India, for whofe 
ufe chiefly this production was defigned, will 
eafily obtain a clear explanation both of the 
language and matter from native. interpreters. 

The fourth chapter of the A/coran may throw 
light, if any be wanted, on the doéctrine of the 
forudb or portions; and, as to the arithmetical 
part, it feems of little confequence, as our rules 
of three, and thofe for the reduction of fradétions, 
are common and familiar to all. 

The prefent publication will anfwer, I con- 
ceive, another purpofe by no means unimport- 
ant; as it will habituate the ftudent of eaftern 
languages to the reading of old 4radian manu- 
{cripts ; but, left the hand-writing of the very 


learned Saad Al Sivafi, for that was the name 
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of the tranfcriber, fhould perplex beginners, I 
have printed the whole tract, for their fake, in 
Roman \etters, diftinguifhing every confonant 
and /ong vowel (the /hort ones are too vague 
and indeterminate) by a character invariably 
appropriated to it; fo as fo give every full found 
its own fpecifich fymbol; an advantage, which 
hardly any — has, but which all ought to 
have. 


Bigyah’o ‘Ib4hhithi an jumali "Imowarithi 
nadh‘mo ‘Ifhaikhi 4limami alaalimi | 
mow4ffiki ‘Ideini 4bei Abdillahi 
mohhammedi ’bni alei ibni "Ihhofaini 
alrahhabiyyi almarafi bi ’bni 71 
motakannahi rahhamaho Allaho tadalai. 
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Bifmi "Iahi 4lrahhmani alrahheimi wabihi 
' neftaéino. 


[1] 
4wwalo m4 neftaftihho "Imekala 
bidhicri hhamdi rabbina tadala 
falhhamdo lillahi alai m4 anim&é 
hhamdan bihi nejléa ani ’laini *Lima 
thomma 4ls'alwaho bado walfalamo 
dlai nebiyyin deinoho aliflamo 
mohhammedin’ khatimi rufli rabbihi 
waalihi min badihi was‘ahhbihi 
wanefalo ’llaha lina *liaanah‘a 
feima tawakhkhaina min 4lib4nah’a 
an medh-hebi ’limami zaidi ’lfaradh’et 
idh cana dhéca min 4hammi ‘Igaradhi 
ilm4n’ bidnna ’lilmo 44f4 ma foéy' | 
fethi wa4ila ma leho ’labdo doéi © 
waanna hadha ’lilma makhs'is on’ bima 
kad th4aa fethi inda culli ‘ldlem4 
wadnna zaidan khussa la mahhalah 
bim4 hhab4ho s ahhibo ’lrifalah 
min kailihi fei fadh'lihi monabbeha 
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afradh’acom zaidon wanaheica beha 
facana aulai be-ittibai ‘]t4bii 

la fiyyama wakad nahhdho ’lfhafiéi 
fahaca feihi alkaula bi’leij4zi 
mobarra4n min kasmahii ’lalgazi 
4fbabo meiraéthi ’lwarai thelathah 
cullon yofeido rabbaho ‘lwirathah 
wahai nicd4hhon’ wawelaon wanafab 
m4 badahonna lilmawéreithi fabab. 


[2] 
wayamnao ‘Ifhakhsa min almeitathi 
wahbhidah on’ min ilalin’ thelathi 
rikkon’ wakatlon’ waakhtil4fo deini 
faafham falaifa ‘lfhacco calyakeini 
wélwérithino fei ’lrijali afharah 
4f{mawahom mariifahon’ mufhtaharah 
Alibno wa’bno ‘libni mahmé nazala 
wa labo wa’ljeddo leho wain 4la 
walakho min 4yyi ‘ljehati cna 
kad anzela ‘llaho bihi ’Ikorana 
wabno ‘lakhi ’Imodlei tlathr bi’labi 
fafma mekalan’ laifa bi’? lmucadhdhabt 
wa lammo wébno ’lammi min 4beihi 
fafhcor ledhei ‘leijazi waltanbethi 
walzatjo walmétiko dha ’lwelai 
fajumlah o *Idhucuri hawoléi 
walwarithato cullohinna: febd 
lam yathi onthei: gairahonna ‘Ifheré 


171 


binton’ wabinto ’bnin’ waimmon’ mufhfikah 
wajaddah on’ wazatjah on’ wamotikah 
wal..khto min ayyi ‘ljehati canat 
fahadhihi iddatoha kad banat 

waalam bianna "lirtha naiaani hom4 
fardh’on’ wats eibon’ alai ma kofima 
falfardho fei nassi ‘Icitabi fittah 

14 fardh’o fei *lirthi fiw4h4 bittah 
nisfon’ warubé6n’ thomma nisfo ‘lrubi. 
walthultho walfudfo binas'si “Itheri 
walthulthani wahomi altemimo 


fahhfadh’ facullo hhafidh in’ imamo 


[3] 
falnisfo fardho khamfahiin’ 4fradi 
alzanjo walénthai min alauladi 
wabinto ‘libni inda fakdi ‘Ibinti 
walakhto fei medh-hebi culli muftei 
wabddaha ‘lakhto “Ilati min alabi 
‘inda 4nfiradihinna min moassibi 
walrubs fardha “Izatji in cana maah 
min waladi ‘lzaujahi-men kad menath 
wahu leculli zavjahin 40 acthera 
ma adami ‘lauladi feima kaddera. 
walthomno lilzaujahi walzatjati 
m4 dlbeneina au ma 4lbenati 
au mda auladi ‘Ibeneini faalemei 
wabek le-itkari Idurufi waflemei 
waalthdlthdni lilbendti jemAa 
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‘ma zada 4n wahhidah'i fafemaa 
| ‘wahua cadhaca lebenati libni 

fafham mekalei fahma safei “Idhihni 
wahua lia4khtaini fema yezeido 
kadh’ai bihi ‘lahhbraro wA4labeido 
hadha idha cunna lidbmmi wadbi 
au liabi fadmel bihadha tos ibi | 
walthultho fardh’o "l6mmi hhaitho la weled 
wela mina ‘J4khwah'i jem6 waaded 
cathnaini au thintaini av thelathi 
hocmo ‘Idhucuri fethi calinathi - 
wain yecun zaajon’ wadmon’ wadbo 
fathultho “Ibakiyo leh4 morattabo 
‘wahacadhai ma zaujah’in’ fas aida 
fel4 tecun mina ‘lilumi kaida 


[4] 
walthultho lilathnaini 40 thintaini 
min weledi ’lémmi bigairi mafni 
wahacadhai in catharia faradiia 
fema lehom feima fiw4ho zado 
wataftawai ‘linatho waldhucuro 
fethi cama kad 4adhahho ’Imefth'‘tro 
walfudfo fardh’o febahin’ mina Jaded 
abon’ wadmmon’ thomma binto’bni wayedd 
walokhto binto ’labi thomma ‘ljeddah 
waweledo ’l6mmi temamo ’‘liddah 
falabo yeftahhikkoho maa ‘lweled 
wahacadbai ’lommo betenzeili ’Is‘emed 
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wahi leh4 aydhan’ mda “léthnaini - 
min ikhwahi "Imaiti fakis hadhainj 
waljeddo mithlo ’l4bi inda fakdihi 
fei jeza m4 yeseiboho wameddihi 
ula idha cana hondca ikhwah 
licaunahom fei “Ikurbi waht afwah 
wahhucmohim wahhucmoho feyatef 
mocammela ‘Ibayana fei “Ihhalati 
wabinto ‘libni takhodh alfudfa idha 
canat maa ‘[binti mithal4 yahhtadhat 
wahacadhai ‘lokhto mAa ‘lokhti “lata 
bidlabawaini ya okhayyo 4dlata 
fain tefawai nefebo “ljeddati 
wacunna cullahonna warithati 
falfudfo bainahonna bialfawiyyah 
fei “Ikifmah'i ’la4dilahi “Itheriyyah 
wacullo men adlat bigairi warithi 
fema leha hhadh‘dh’on’ mina ’Imawarithi. 


[3] 
watafkotho "Ibédai bidhati “Ikurbi 
fei *Imedh-hebi “ladlai fakol lei hhafbei 
wakad tenahat kifmah’o ‘Iforadhi 
bigairi ifhcali welé gomudhi 
wahhokka an nefhraa fei Itas'‘eibi 
biculli kaulin’ mujizin’ mus eibi 
facullo men ahhraza culla ’Imali 
mina ‘Ikarabati 40 Almawalei 
aii cana ma yafdh’olo bada ’lfardh’i leh 
fahi akhu ‘las‘ubahi "Imofadh dh‘aleh 
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calabi waljeddi wajeddi ‘leddi 
walibni inda kurbihi walbédi - 
walakhi wabni ‘lakhi wala4mami 
walfayyidi "Imétiki dhei ‘linaami 
wahacadhai bentiohom jemeiaan’ 
facun Iema Aadhcoroho femeiaan’ 
wama ledhei “Ib3di m4a “Ikaretbi 
fei ‘lirthi min hhadh'dh in’ wela neseibi 
walékho walammo Iismmin’ waabi 
atlaf mina “Imodlei bithath ri "Inafabi 
wa libno walakho maa “linathi 

yoas sibinahinna fei *Imeirathi 

walaifa fei Inifai th'urran’ as‘abah 

ila “latal mennat bi itki ‘lrakabah 
walakhawato in yecun benato 

fahonna badahonna As abato 

wa ljeddo mahhjiibon ani ’Imeirathi 
bi'labi fei A4hhwalihi “Ithelathi 
wahacadhai ’bno ’libni bi’libni fela 

tabig Ani “‘thhacmi ‘Ifahheithhi madila 


[6] 
watafkotho ‘ljeddato min culli jiheh 
bi ’lommi fahhfadh’-ho wakis m4 afhbeheh 
watafkoth’o ‘likhwaho bi’lbeneina 
wabi’labi ’ladnai cama ruweina 
4a bibenei "Ibeneina hhaitho canta 
fiyyani feihi ‘ljema wa’lwahhdano 
wayafdh’olo’bno ’lommi bi'lifkathi 
bi'ljeddi fahhfadh”-ho 4lai ihhtiyath1 
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wabi “Ibenati wabenati “libni 

facun bihhifdh’i ’lilmi jiddan’ monet 
thomma benato ’libni yefkothna metal 
hhaza ‘Ibenato althulthaina y4 fetai 

ila idha 4ssabahonna aldhacaro 

min welidi ‘libni alai m4 dhacari4 
wabadahonna ‘lakhawato “Ilatai 
yodleina bi’lkurbi min aljihati 

idha akhadna fardh‘ahonna wafiy4 
afkath na aulada ‘labi ‘Ibawaciya 

wain yecun akho Iehonna hhadhiran’ 
aasabahonna bathinan’ wadh ‘ahiran’ 
walaifa ibno'lakhi bi’lmods’s abi 

men mithlaho a0 faukaho fei ’Inafabi 
wain tajid zaujan’ wadmman’ waritha 
waikhwah an’ lilommi hhazua ‘Ithulotha 
waakhwahan’ aydhan’ liommi waabi 
waaftuprika “Imalo bifardh’i ’Inosobi 
fajalahomo cullohomo liommi 

_ waabhfib abahom hhajaran’ fei "lyammi 
wakfim alai ‘likhwahi thultha ‘Itaricah 
wahadhihi ’lmefelah’o *Imufhtaracah 


[7] 
walana nebda bi’lladhai a4radna 
fei “ljeddi wa’likhwahi idh waadna 
faalik nahhat ma akulo ’Imifmaaa 
wajma hhawafhei ‘Icelamati 4jmaaa 


wailem bianna ’ljeddo dhu ahhwali 
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4 


dnbeica 4nhonna lat ’ltawalei 
fakafimo *likhwahi fethonna {dha 

lam yaédi ‘Ikafmo Alathi bi’ladhai 
fatarah‘an’ yékhodho thulthan’ camilan’ 
in cina bilkifiaahi Anho nazildn’ 
in Jam yecun fe:him dhawa fihami 
fal:na biaydh ahhei ani iftifhami 
watarah'an’ yakhodho thultha ‘Ibiket 
bida dhawei ‘lforudhi wa’larzaki 
hadha idha ma adh’-bhati ‘lmokafamah 
tenkos ho ani dhaci bi Imezahhamah 
watarahan yakhodho fudfa ’Imali 
walaifa anho nazilan’ bihhali 

wahau maa ‘linathi inda ’lkafmi 
mithlo 4khin’ fei fahmihi wa'lhhocmi 
wahhfeb bene ‘labi ledai *lidadi 
warfodh’ benei ‘lommi mia ‘lajdadi 
wahhcom alai ‘likhwah‘i bada ’laddi 
hhocmaca feihim inda fakdi ‘ljeddi 
walokhto 14 fardho maa ’ljeddi leha 
feima ala mefelahan’ cammaleha 
ziujon’ waommon waloma temamoha 
failem fakhairo 6mmahin allamoha 
torafo ya sahhi bi lacdariyyah 

wahei bidn tahhfadh o-ha hhariyyah 


[8] 
fayofradh’o ‘Inisfo leha wa’lf{udfo Ich 
hhatat tauli bi? lforudhi *Imojymeleh 

thomma yatudani ilai ’Imokafameh 
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cama madh’af fAhhfadh”-ho wafhcor nadh”imeh 
wain torid marifah’a “Ihhifabi 
letentahaf feihi {laf ’ls‘awAbi- 
watarifo Ikifmah‘a wa ltafs eila 
watalim als'ahhethha wa'los ula 
fiftakhriji “lés'ula fet ’Imefayili 

wala tecun an hhifdh’iha bidhahili 
waha! idh4 fos'sila fetha ‘Ikaulo 
thelethah on’ yedkholo feihd ’lulo 
wabddah4 arbaah’on tem4mo 

la aula yaruha wela irithilamo 
falfudfo min fittah’i 4s-homin’ ter4 — 
walthultho wa’lrubé min athnai afhara 
walthumno in dh‘omma ilaihi ’Ifudfo 
fais loho ’ls adiko feihi *Ihhadfo 
arbaah’on’ yatbaéha ifhruna 

yarifoha “Ihhufabo ajmaddna 
fahadhihi “Ithelethaho ’los’ulo 

in caththorat foruidh’oha tatdulo 
fatablogo ‘Ifittah’o 4akda “lafhareh 

fei surah‘in’ mardfahin’ muftathareh 
watalhhako ’llatai teletha fei “lathar 
fei "I&Gli Afrddan’ befebah'i Afhar 
wa ladado ’Ithalitho kad yatiulo — 
bithumnihi faamel bima akulo 
wa'lnisfo wa’lbakei awi Inis fani 
4slohoma fei hucmihom athn4ni 
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wa’lthultho min thefethah’in’ yecuino 
wa lrub6é min arba4hin’ mefniino 
wa'Ithumno in cdna famin themaniyah 
fahadhihi hai ‘lés‘ulo “Ith4niyah 

1a yedkholo ’laulo alaiha fadlemi 
thomma afloca ’Itas’-hhethi feith4 wakfimi 
fai’n tecun min 4s liha tas thhhho 
fatarco tath weili “Ihhifabi ribhho 
faathi cullan’ fahmaho min as'thi 
mocammildn’ au aayilan’ min Aulihi 
wain terai Ifthama laifa tankafim 
alai dhawei Imeirdthi fatb4 m4 rufim 
wathlob thareika “likhtis ari fei ’l4mal 
- bi’ldh‘arbi wa’lwafki yojanibca ‘Izelel 
wardod ilai *lwafki “lladhai yow4fiko 
wadhribho fei ’l4sli waanta “Ihhadiko 
in c4na jinfan’ wahhidan’ au acthera 
fahhfadh” wada anca "ljidala wa'lmira 
wain terai ‘Icathra Alai ajnafi 
fai‘nnaha fei "Ihucmi inda "Inafi 
tohhs'aro fei arbaahin’ 4kfami 
yarifoha ’Imahiro fei “lahhc4mi 
momiathilon’ min badiho monafibo 
wabadaho mow4fikon’ mos ahhibo 
wa'lrabiéd "Imobayino *Imokhilifo 
yonbeica 4n tafseilihinna ‘laarifo 
fakhodh mina ’Imomathilaini wahhid4 
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wakhodh mina *Imonafibaini “Izayida 
wakhodh jemefa ‘ladadi *Imobayini 
wadh ribho fei “Ith4nei wela todahini 


[10] 
wadh'rib jemefa "lwafki fei "lmow4fiki 
wAfloc bidh4ca Anhaja ’Ith’arAyiki- 
wadhribho fet ’l4sli *ladhai tadssila 
waahhsi m4 4ndh’amma wama tahhassala 
waakfimho fa’lkafma idh4 s'ahheihho 
yarifoho 144jemo wa lfaseihho 
fahadhihi mina ‘lhhifabi jumalo 
yatei alai mithalihinna ’l4malo 
min gairi tath'wetlin’ weld "atifafi 
fakna bim4 feihinna fahu cafi 
wain yemut akharo kabla ‘lkifmah 
fahhakkiki “Ifihami w4arif kifmah 
wajal leho mefalahan okhrai lem4 
kad bayyana ‘lItafseila feima koddima: 
wandh’or fat'n w4fakati *Ifihamo 
fakhodh hodeita wafkoha temamo 
wadhribho 4u jemeiah4 fei ‘lfabikah 
in lam yecun bainahom’é mowé4fakah 
f4las-homo ’lékhrai fafei *fih4mi 
todhrebo aii fei wafkih4 temami 
wacullo fahmin’ fei jemeii “Ith4ntyah 
yodhrebo 4u fei wafkih4 alaniyah 
fahadhihi th areikaho ’Imon4fakhah 
farka bih4 rutbah’a fadh’'h fh4mikhah 

N 2 
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waln yecun fei muftahhakki ’ImAli 

khonthain’ s‘ahhethhon bayyana "lithcalt 
~ fakfim 4laf ‘lékalli wa’lyekeini | 
tahhdh’a bihakki “Ikifmahi ’lImobeini 
wahacadhai hucmo dhawati ‘Ihhamli 
yobnai alaf *lyekeini wa’lakalli 


[11]. 
wai yemut kaimon’ bihadmin’ 4u garak 
4u hhadithin amma ’ljemeid ca’lhharak 
walam yecun yolemo hhalo ’Ifabiki 
fala yowarrath rfafikon’ min ndfiki 
tadddohom cainnahom ajanibo 
wahacadhai “Irhyyo “Iadeido ’Is'‘4yibo 
wakad 4tat “Ikailo alai m4 fheina 
min kifmahi *Imeirathi ca yebein4 
Slai th’areiki lramzi wa'lifharah 
molakhkhas an’ bidiijezi ‘lib4rah 
fa Ihhamdo lillahi alai "ltemami 
hhamdan catheiran’ tomma fef "ldaw4mi 
wanafalo ‘lafwa Arti ‘Itaks eiri 
wakhaira ma n4molo fei ’lmes’efri 
wagafra ma cA4na mina “Idhontbi 
wafatra m4 cana mina ‘léyubi 
waafdh/alo ‘ls‘alwahi wa’ltafletmi 
lai "Inebiyyi ‘Imus th’afaf ’Icere{mi 
mobhammedin’ khairi l4nami la4kibi 
waalihi ‘lgurri dhawei *Imenakibi 
was ahhbihi ‘lafadh'ii "l4brari 
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alsifwahi ‘lamathili ‘l4khy4ri 
wahhafboné "Ilaho wanima ’Icafei 
dha *lizzi. wa’lkodrah'i wa’lalth’afi 


tummat wa lhhamdo lillahi 
rabbi ‘la44lemeini was alw4toho 
~ wafelamoho 4lai fayyidina 
mohhammedin’ alnebiyyi ’lommiyi 
waalai alihi wasahhbihi 
4lth'ayyibeini 4lth‘ahereini 
lailaho *ljemadh liarbadi liyéli 
khalauna min fhew4li finnah 
4thnei A4fhari wafeba mayih'i 
yetheki bi lahi tadalai 

fakhro “lf4bik4nei 

Afg ‘llaho anho. 


THE DESIRED OBJECT OF THE INQUIRER 
CONCERNING ALL THE RULES OF INHERITANCEs¢ 
Composed by the learned Shaikh, the Imam 
Mowaffiko’ ddein, father of Abdalla, 

Mohammed, son of Ali, son of Hosain, 

Al Rabati, commonly called Jono’! 

Motakanna. May Gop be merciful to him! 
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In the name of God, the Clement, the. Merciful; and 


from Him we seek assistance. 


(1) 
First, we open the discourse 
With pronouncing the praise of our Lord most High: 
Praise then to Gop for what he hath bestowed, 
Praise, by which we remove blindness from the sight ! 
Next, benediction afterwards and salutation 
To the Prophet, whose religion is the IsLa’M, 
MoHAMMED, seal of his Lord’s messengers, 
And his family, after him, and ‘his friends ! 
And let us pray Gop for his aid to us 
‘In what we have proposed to explain 
_ From the system of the Imam, zaip ALFARADHI*, 
(Since this is among the noblest of purposes) 
By learning; for learning is the most deserving of efforts 
In it, and the worthiest vocation of the pious ; 
And this branch of knowledge peculiarly belongs to what 
‘~ Has been openly declared among all the learned ; 
And zaip has unquestionably a just title 
To what the lord of the mission conferred on him, 
By pronouncing his excellence, clearly saying, 
“ Z arp will teach you the law:” O glorious encomium ! 
He, therefore, best deserves to be followed by the student, 
Especially since s¥aFIEI gakes him for a guide. 
This then is his dectrine epitomised 


® Faradh’ci, 2 man skilled in the fardyidh’, or sacred ordinances contain- 
ed in the Alcoran. 
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Free from a particle of ambiguity. 

‘The causes of inheritance among men are three ; 

(The possessor of any one has the advantage of succession) 
And they are wedlock, collateral relation, and descent : 
There is not besides them a single cause of inheritance. 


- [2] 

And any one of three incapacities 
Excludes a person from the succession ; 
Servitude, and homicide, and a difference of faith: 
Understand then; since doubt is not like certainty. 
And those, who inherit among males, are ten; 
‘Their names are known, and every where mentioned : 
The son, and the son’s son, however they descend, 
And the father, and his father, in the ascending line ; 
And the brother, on whichever side he stands, 
Since Gop caused the KORAN to descend in his favour ; 
And the son of a brother related by the same father, 
(Hear now the discourse containing no falsehood) 
And the paternal uncle, and such uncle’s son, 
(Be thankful to him, who explains concisely and clearly) 
And the husband, and the emancipater nearly connected ; 
And all the males, who isberit, are these. 
And all the inheriting females are seven, 
(To no woman, but them, does the law give that title) 
"The daughter, and the son’s daughter, and the tender 

mother, 
And the grandmother, and the wife, and the emancipatress, 
And the sister, on whichever side she stands : 
And this their number ¢4us appears. 
And know, that inheritance is of two sorts, which are 
‘The sHARE, and the HEIRSHIP * of what is distributable. 
Now the shares, by the declaration of the book, are six : 
(Besides them 7s no share in the inheritance) 


* Pronounced in India, ferz and asba. See the last words of the re 
port by the Mahomedan doctors in the Patna cause. 
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A moiety, and a fourth; next, half a fourth, 

And a third, and a sixth, as the law declares, 

And two thirds; and these are the whole. 

Remember then; for ‘‘ Every one, who remembers, zs 
an IMAM *.” | 


[3] 
A moiety then is the share of five persons, 
The husband, and the female child, | 
And the daughter of a son, on failure of daughters, 
And the whole sister, by the opinion of every MUFTI, 
And, after her, the sister, who has the same father ; 
This when they stand alone without any HEIR, 
And a fourth zs the share of the husband, if there be with 
him 
Any children of the wife, who deprive him of more; | 
And this 1s for every wife, or more than one 
On failure of children, as it is ordained. 
And the eighth zs for the wife, or the wives, 
Together with sons or with daughters f, 
Or with children of sons: learn then, 
And remain firm in venerating study, and prosper. 
And two thirds are for the daughters all together, 
When there are more than one; (hear attentively) 
And the same portwn ts for the daughters of a son: 
(Comprehend my discourse with clear discernment) 
This also 1s for two sisters, and for what exceeds that 
number ; 
The ingenuous and the pious have thus decided : 
This, whether they be by the father and the mother, 
Or bythe father only. (Act by this rude; thou wilt be right) 
And the third zs the mother’s share, when ¢here 1s no child, 


- © Asaying, I believe, of Mahomed: he meaned a rememberer of his oral 
precepls, Hence the name of Hafidh, or Hafiz, was assumed by many 
wlustrious persons, and, among them, by the celebrated poet. 

+ See the answer of Mohanmmed Kisin to the thirteenth question pro- 
posed to him in the Patna cause, 
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Nor any assemblage or number of brethren, 

As two brothers, or two sisters, or three ; 

The rule in this case regards males as well as females. 
And, if there be a husband, and a mother, and a father, 
A third of what remains 1s allotted to her ; 

And so with a wife : (advance then, 

And be not seated apart from the sciences.) 


[4] 
And 2 third zs for two males or two females 
Of the mother’s children, without deceit ; 
And so, if there be more, and they seek their allotment, 
There is no provision for them in what exceeds that share, 
And females and males are held equal 
In this distribution, as the written law declares. 
_ And a sixth ts the share of seven in number, 
The father, and the mother, then the son’s daughter, 
and the grandfather, 
And the sister, daughter of the father, next the grand- 
mother, 3 
And the mother’s child: the number is complete. 
And the father has a -ight to it with the children, 
And so the mother, by the revelation of the Eternal : 
And the same is for her with two 
Of the dead man’s brothers: give thase two a just allotment. 
And the grandfather 2s like the father, on his death, 
In the distribution of what accrues to him and relieves him, 
Except when there are brothers diving, . 
Since they are preferable to him in proximity *; 
And their due and his due shall be introduced 
With a full explanation in the different cases. 
And the son’s daughter takes a sixth, when 
She is with a daughter, alike in descent, 


® The margin has minho for wah#, From this verse it appears, that 
the degrees of consanguinity are computed by the Mahomedans m the 
same manner as hy. our common lawyers, | | 
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And thus a sister with a sister, who 
Is related, O my brother, by the same father. 
And, if the relation of the grandmothers be equal, 
Both of them dre called to the succession; - 
And a sixth is divided between them equally 
By the just and the legal mode of partition. 


And every female, who claims through one not inheriting, 
Has herself no portion of the inheritance. 


(5] 
And the distant kinswoman is excluded by the near 
By the better opinions: (say now to me, “ Enough.”) 
And fere ends the distribution of the sHARES, 
Without perplexity or intricacy: 
And 2¢ is just, that we propound the law of HEIRSHIE 
With every sentence concise and exact. 
Now every one, who appropriates all the estate, > 
Among the near descendants or relations, 
Or who takes what remains after the portions, 
He is distinguished by the title of HEIR*, 
As the father, and the grandfather, and his father, 
And the son, in a near and a remote degree, 
And the brother, and the. brother’s son, and the uncles, 
And the master, who generously manumitted Azs slave, 
And thus their sons, all of them: 
(Be attentive then to what I pronounce). 
And there zs not to the distant, with the near, kinsman 
Any share or portion in the inheritance. 
And the brother and the uncle by mother and ‘father 
Are preferred to those descended by the half blood. 
And the son and the brother with females 
Have the heirship over them in the estate: 


® See A Narrati-e of the Proceedings in the Patna Cause, p. 11. Note b. 
The Arabick verb as‘saba primarily signifies to collet and bind together the 


branches of a tree: bence the secondary sense, to constitute the heir and head 
@€ a family. 
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And there is not among women any heiress: 
Except her, who kirdly freed the enslaved neck. 
And the sisters, if there be daughters, 

Take the residue after their portions. 

And the grandfather is precluded from imheriting 
By the father in ad/ his threc cases; 

And thus the grandson by the son: (do not then 
Turn aside, in deviation from the clear rules}. 


[6] 
And the grandmothers on each side are excluded 
By the mother: (remember this ru/e, and decide conforme 
ably) 
And brothers are excluded by sons 
And by the nearest progenitor, as we are taught, 
Or by sons’ sons, when there are any; 
A number and one are in this respect alike. 
And the mother’s son remains in exclusion 
By the grandfather (remember this with care) 
And by the daughters, and the son’s daughters : 
(Be very assiduous in committing knowledge to memory) 
Besides, the scn’s daughters are excluded, when 
The daughters take two thirds, O young man, 
Except when a male has the heirship over them 
Of the son’s children, by what they assert : 
And, after them, the sisters, who 
Descend in proximity from both sides, 
When they take their complete portions, 
Exclude the weeping daughtérs of the dead father ; 
And, if they have a brother present, 
He has the heirship over them, in private and publick, 
And the brother’s son is not the heir over 
Whoever is equal to, or above, him in descent. 
~ And, if thou find a husband and a.mother inheriting, 
And brothers by the mother, they take each a third; 
And so yf there be brothers by the mother and the father, 


>.“ 
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And the whole estateis comprised inthe allotment of shares, 
Place them all to the side of the mother, 

And consider their father as a rock in the sea, 

And divide among the brethren a third of the estate left, 
And this zs the case of mushtaraca, or parcenary. 


Cv] 


And now we will enter upon what we desire 


_ Concerning the grandfather and the brothers, as we pros 


mised. ; 
Incline then thine ear to what I shall say, 
And collect at once the whole purport of my words; 
And know, that the grandfather has diffrent cases ; 
I will inform thee of them successively: 
And he has a share with the brothers in them, when 


- The division redounds not to any loss upon him. 


6 


And sometimes he takes an entire third, 

If there be in the distribution any descendants from him; 
And there be not among them any entitled to shares, 
(Be content with my explanation without questions) 


_ And sometimes he takes a third of the remainder 
‘ After those, who have portions and provisions ; 


This, when the dividend is become . 

Too diminished for the other share by the press of 
clatmants. 

And sometimes he takes a sixth of the property, 

And there is no descendant from him in ¢éhat case; 

And he, with females in the division, is 

Like the brother in his share and his right. 

And reckon the father’s children in the number, 

(And leave the mother’s children with-the grandfathers) 

And, after that number, give to the brethren 

Thy just allotment among them on failure of the grand- 
father. 

And the sister has no share with the grandfather 

In what exceeds the case already concluded; _ 

The consort and theggother, and these two are all of 
them, --~* 
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({Khow ther for the best of the sect is he who knows best] 
Are called, O friend, the dcdartyyah * 
And they déserve to be remembered by thee. 


[8] 
Half thien is given to her, and a sixth to him; 
Until there is a remainder after the entire shares, 
Then they return to the distributiori 
As before-mentioned: (recollect it, and thank the author} 
And, if thou desire a knowledge of computation, 
Thou wilt by its means attain the right proceeding : 
And thou wilt understand divisions and analysis; 
And wilt be acquainted with integers and fractions { 
Extract then the roots in solving problems +, 
And be not remiss in committing them to memory; 
Now they, when the discourse about them is precise, 
Are three, to which a remainder belongs, 
And, after them, four complete divisors, 
To which no remainder belongs, nor any fraction ¢. 
Now the sixth, thou wilt see, ‘s from six portions, 
And the third and the fourth from twelve 3 
And if to an eighth a sixth be added, 
The new root, concerning which the calculation 1s justy 
Becomes four, which twenty follow, i 
As arithmeticians universally know §. 
And these three roots, 
If the shares be many, leave a remainder. 
And let six come to the connexion of ten 
In the known table commonly delineated ||, 


* The Arabian lexicographers give this name to the husband or wife, 
the mother, the grandfather, and the <chole sister ; possibly, because the rules 
Of succession are a little disturbed in favour of them. 

+ By al, or root, he must mean the denominator of a fraction. 

3 He, probably, considers the whole estate as twelve, which has faur 
divisors, besides unit. 

§ In our notation (which the Asiaticks, if they are wise, will pasegty: 


hu tet > 
| This passage I do not understand, not knowing the table to wade 
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And let that follow, which succeeds it in the series, | 
fn the excess, by distinct progressions, to seventeen ; 
And the third number leaves a remainder 

Of its eighth part : (proceed then, as I direct) 

And half and what remains, or the two halves, 
Their root, in the rule concerning them, 1s two. 


- {9 
And the third comes obviously from three ; 
And the fourth ts formed from four ; 
And the eighth, if it be required, ts from eight s 
And these are the second roots, 
To which no remainder belongs: know this ; 
Then pursue the method of verifying it, and distribute ; 
And, if thou hast verified the root, | 
The end of lengthened computation is clear gain. 
Give then to each person his share, from his root, 
Complete, or broken from its remainder. 
And, if thou see that the shares cannot be distributed 
To the partakers of the inheritance, follow what is pra- . 
scribed, | 
And seek the way of compendiousness in the work 
By multiplication and proportion : this will remove error 
from thee, 
And restore to the whole quantity what agrees with it, 
And multiply it by the root, and be thou vigilant ; 
Whether there be one denomination or more, 
Rememberwell, and dismiss from thee doubt and difficulty: 
And, if thou see multiplicity in the kinds, 
Then they, by the rule among men, 
Are numerically ranged in four terms, 
The skilful accountant will know them by the rules; 
The similar term, after it the proportional, 


it refers. The semagencry table, which Wallis etindis ete seventh 
chapter of his Aifeira, is commonly used in Asia for saultiplication and 
division. See Cuannsx, vol. Ill. p 155. 
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And, after that, the concordant accompanying, ° 
And the fourth zs the discordant separated ; 
(The intelligent man will inform thee of ther Eetinetions} 
Take then from the similars one, , 
And take from the proportionals the rest, 
_And take the entire number of discordants, 
And multiply them by the second term; and be not 
deceived. 


[10] 
And, mix the whole quantity with the concordant, 
And pursue by it the plainest of ways; 
And multiply it into the root, which thou hast investigated. 
And. compute what is the sum, and what it amounts to 5 
And divide it; and, if the division be just, ? 
The illiterate and the eloquent man will equally know it *: 
And this.is the whole of the computation, 
(The work thus proceeds in similar cases) 
Without prolixity or digression ; ; 
Be satisfied then with what it contains; for it is sufficientt, 
And if one person die before the distribution, 
Make the shares just, and know his proper division ; © 
And state for him a fresh question, as it 
Has been distinctly explained, in what peacecent 
_ And. consider ; and, if the shares agree, 
Take them ; thou art right; the quantity 1s sci eaei 
And mix it, or all of them, into the preceding, 
If there: be not an agreement between them, 


® The preceding verses contain an awkward rule of practice ; but it 
hence appears, that Chardin was mistaken, when he asserted, that nei- 
ther the Indians nor Persians of his time were at all acquainted with the 
c mmoa practical rules: see his chapter on the Persian Arithmetd€k. 

+ It can only be of use, as an artificial memory, to those who al-, 
ready know the rules, but is insufficient for the teaching of them, 
These two or three pages are very enigmatical ; but I should not de- 


spiir of explaining them, if I had leisure to read a few arithmeticat 
™  bebke ofthe Arad: os Persians. 


And the new shares into the former shares, 

Are blended, or into the entire quantity; 

And every share into the aggregate of the second 

Is mixed, or into the whole quantity, manifestly: 
And this is the method of »mondsakhah*; 
Mount then by it the lofty degrees of excellence. 
And, if there be among the claimants of the estate | 
A real hermaphrodite, removing a// doubts, 
Distribute to the less evzdent and to the certain ; 
Thou wilt allot with justice the clear portion ; 

And this is the rule of pregnant women, 

Which is founded on the certain, and the less evident. 


[11] 
And, if many kinsmen die by ruin or drowning, 
Or a calamity overwhelming all, as fire, 
And the case of the survivor be not known, 
And one deceased cannot be heir to another deceased, 
Reckon them all, as if they were strangers ; 
And this is the sound and true determination. 
And now the discourse has come to what we desired. 
Concerning the distribution of estates, so that it is made 
clear, 
By way of short hint and allusion, 
Explained in an abbreviation of the sense. 
Praise then to Gop in perfection, 
Praise, abundant, complete in eternity; - 
And let us ask forgiveness for our defects, 
And the best of what we hope in the place aspired to, 
And pardon for what.is passed of our sins, 
And a covering for what is passed of our faults ; 
And the fairest of salutations and benisons 


* The grammarians, translated by Go/ius, thus explain the word tee 
xésokh or mondsakhah : “ Mors et successio continua hxredum, quz fit 
‘ integra manente et indivisa hzreditate ;” but the last words convey 
no adequate idea of the thing. 
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On the propher, the pure, the illustrious, 

Mowammen, the best of created beings, the last of prophets, 
And on his family, bright with glorious qualities, 

And his companions, the excellent, the noble, 

The spotless, the exalted, the beneficent! 

And our sufficient help is Gop !' O all-sufficient ! 

Endued with greatness, and with power;and with clemency § 


The work is ended. Praise be to Gon, 
The ruler of worlds! and his blessing 
And peace on our lord 
MonHaAmMMED, the Unlettered Prophet, 
And on his family and his companions, 
The excellent, the unblemished ! 
On Friday night, one of the four nights 
at the close of Skewdl in the year 
seven hundred and twelve * 
The Transcriber, surnamed 
FAKHRO’L SA'BIKA NI 
(or, Excelling his Predecessors) 
confides in Gop Most High: 
May cop forgive his sins !. 
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6 
THE two Mufilman authors, whom I hndw in- 
troduce to my countrymen in India, ake Shaikh 
Sira'yu’ppr'n, a native of Sejdvend, and Sayyad 
SHARIF, who was born at Furjan in Kbwarezm 
near the mouth of the Oxus, and i¢ faid to have 
died, at the age of feventy-fix years, in the city 
of Shiraz: their compofitions have equal au- 
thority in all the Mosammedan courts, which © 
follow the fyftem of Apu’ Hanrran, with 
thofe of LirrLeron and Coxe in the courts at 
Weftminfler; and there is, indeed, a wonderful 
analogy between the works of the old dra- 
bian and Ezigl/h lawyers, and between thofe of 
their feveral commentators; with this differ- 
énce in favour of our own country, that Lir. 
TLETON is always too clear to need a gldfs, and 
with this difference in favour of the rads, that 
the fole object of SHARIF was to explain and 
iMuftrate his text, without an oftentatious dif 
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play of his own erudition; bgg, when it is ad- 
mitted, that a defire of extreme brevity has 
often made the Ssrastyyahk obfcure, the reader 
fhould in candour allow, that every author muft 
appear to greet difadvantage in a literal tranfla- 
tion, efpecially when his own idiom differs to- 
tally from that of his tranflator, when his terms 
of art muft be rendered by new words, which 
ufe alone can make eafy, and when the fyftem, 
which he unfolds to his countrymen, has nowe- 
femblance to any other, that the world ever 
knew, In the Sharffyych (for that is the po- 
pular | title of the Arabian comment) we find 
little or no obfeurity ; and, if there be a fault 
in the book, it 1s a ferupulous minuteness of 
explanation, and a needlefs anxiety to remove 
every little cloud, which the reader himfelf 
might difperfe by the flighteft exertion of his 
_ intelle&t. Both works were tranflated i into Per- 
fran by the order of. Mr. Hastines; and the 
tranflation, which bears the name of Maulawi 
MuuHAmmep Kasim, mutt appear excellent, 
. and would be really ufeful, to fuch as had not 
accefs to the Aradick originals; but the text 
and comment are blended without any dif- 
crimination, and both are fo intermixed with 
the notes of the tranflator himfelf, that it is 
often impoffible to feparate what is fixed law 
from what is merely his own opinion: he has 
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alfo erred (thougl: it be certainly'a pardonable 
errour) on the fide of clearnefs, and has made 
his work fo tedioufly per{picuous, that it fills, 
inclufively of a turgid and flowery dedication, 
about fix hundred pages, and a faithful verfion 
of it in Engh/h would occupy a very large 
volame. 

If the pains, which have been taken to render 
my own work as complete as poffible, be mea- 
fused by the fize of it, they muft be thought 
very inconfiderable; but in truth no greater 
pains could have been taken with any work ; 
and it would have been a far eafier tafk to have 
di&tated or written a verbal tranflation of the 
two comments on my text, than to have made 
a careful fele€tion of all that is important in 
them; for which purpofe I perufed each of” 
them three times with the utmoft attention, and 
have condenfed in little more than fifty fhort 
pages the fubftance of them both, without any 
{uperfluous paflage, that I fhould with to be re~ 
trenched, and with as much peérfpicuity as I 
was able to give, in fo fhort a compafs, to a 
fyftem in fome parts rather abftrufe: left men 
of bufinefs, for whom the book is intended, 
fhould be alarmed at firft fight by the. magni- — 
tude of it, I have omitted all the minute criti- 
cifm, various readings, and curious radian lie 
terature ; moft of the anecdotes concerning old 
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lawyers, and all their fubtil controverfies with 
-the arguments on both fides; together with the 
-demonftrations of arithmetical rules and the 
-Wery: long procefles, after the prolix method of 
the Arabs, in words inftead of figures. Practi- 
cal utility being my ultimate objec in this work, 
JT had nothing to do with literary curiofities, 
how agreeable foever they might have been in 
their proper jslaces ; but, in order to attain that 
‘object by a full explanation of every thing ufe- 
ful in my text, I was under a neceflity of retain- 
ing the Arabian. phrafeology both in law and 
arithmetick, and muft requeft the Exgli/b reader 
‘to difmifs from his mind, while he ftudies the 
Sérdjtyyab, thofe appropriated fenfes, in which 
many of our words, as heir, inheritance, root, 
and the like, are ufed in our own fyftems. One 
Arabick word I was at a lots to tranflate pre- 
cifely in oar language without circumlocution : 
the chief problem, in the diftribution of eftates 
among Mujfelman heirs, 1s to find the leaf num- 
der, by which an eftate muft be divided, fo that all 
the fhares and the refidue may be legally diftribut- 
ed without. a frattion: this they call integration ; 
but, 1f 1 could have hazarded fuch a word in 
Exgilife, the frequent repetition of it ‘would 
have been extremely harth ; and I have gene= 
sally called it arrangement or verification, which 
are popular fenfes of the Aradick verbal noun’; 
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but the number fought, or, to ufe the Arabian 
expreffion, the integrant of the cafe, 1 have ufit- 
ally narned the d#uifor of the eftate.’ - 

It will be feen in the Sirdyiyyah, that the fyf 
tem of Zarp, though in part exploded by Asw 
HanrFaf, had very powerful fupporters, and 
its author is always mentioned in terms of re- 
fpe&t: it is the fyftem, which I publifhed at 
Loxdon above ten years ago; and-I am not fur- 
prifed, that, without a native affiftant or even & 
marginal glofs, I could not then interpret. the 
many technical words, which no diétionary 
explains, except in their popular fenfes; but, 
though my literal verfion of the traét by ALmut 
TAKANNA feems for pages together like a ftring 
of enigmas, yet the following work makes every 
fentence in it perfectly clear ; and the original, 
which Was engraved from a very old manu- 
{cript, appeats to be a lively and elegant epi- 
tome, of the law of inheritance according to 
@x1D; but manifeftly defigned to affift the me- 
fnory of young ftwidents, who were to get it by 
heart, when they -had learned the rules from 
fome longer ‘treatife; or from the mouths of 
their preceptors. “This may be no improper 
place to inform the reader, that, although Asu 
Hanrfat be the acknowledged head of the 
prevxiling {¢€, and has given his name to it, 
yet fe preat venératioA is fhown to Anu Yu's 
sor and the lawyer. Muxammend, that, when 
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they doth diffént frem their mafter, the Afifel- 
- an judge is at liberty to adopt either of the twe 
decifions, which may feem to him the more 
confonant to reafon, and founded orn the better 
authority. 

- Iam ftrongly difpofed to believe, that no 
poflible queftion could occur on the Mohamme- 
dan law of fucceffion, which might not be ra- 
pidly and correctly anfwered by the help of this 
work; but it would be eafy to confirm or in- 
validate my opinion by the following method, 
Let one capital letter, or more, if neceffary, 
séprefent each of the. tharers, refiduaries, and 
diftant heirs; and let thofe letters be the inie 
tials of the feveral words, in aid of the memory, 
but fo chofen (as without difficulty they may 
be) that all may be different; let them be 
placed in alphabetical order, and connetted by 
the fign of addition; let an enumeration be 
then made, by the known rule, of all the pofii- 
ble cafes, in which they can occur, two and 
two, three and three, and fo forth; let them. 
accordingly be arranged in tables from. the. 
Joweft number to the higheft; and let the thare. 
or allotment of each be fet above the ‘lettey,. - 
an the place of an exponent. If the queftion. 
then were propofed, in what manner the pro-- 
perty of Hinpa mult be diftributed among her. 
daughter, her fifter by the fame father only, and- 
the daughter of ber fon, the. table of the hind. - 
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clas would exhibit this formvia D $+ DF 
+ DS 1; or, if Amru had left his wife, two 
daughters, and both bis parents, the formula in 
the fourth table would be 2 D 15 + Fi + M 
+ W 2; where the denominator of the index 
would be the integrant, as the Arabs call it, of 
tbe cafe, and the numerator would poimt out 
the feveral allotments: thes might we con- 
ftruG a fet of tables, mathematically accurate, 
in which the legal diftribution, in every poflible 
cafe, might be feen in a moment without 
thought and even without learning; and fach 
a blind facility, though not very confiftent with 
the dignity of fcience, would certainty be con- 
venient in practice. We might alfo arrange the 
whole in a fynthetical method fof all the moft 
luminous and fatisfa€tory} by beginning with 
the fentences of the Koran, as with indubitable 
axioms, followed by the genuine oral mazims 
of MunammMep; by fubjoining the poimts, on 
which all the learned have at length agreed, 
and by concluding with cafes deduced from 
thofe three fources of juridical knowledge, to 
which there fhould be conftant references by 
numbers in the manner of geometricians: this 
method I propofe to adopt in the Digeft, from 
which I have feparated the Sirdjiyyab, becaufe 
it feemed worthy of being exhibited entire, and 
may be confidered as Inftitutes of Arabian Law 
os the important title, mentioned by the Britib 


‘ 
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legiflature, of inheritance and Aceon to lands, 
rents, and: goads. 

. Unlefs I.am: greatly deceived, the al now 
scaliuiad to the public, decides the queftion, 
which has been ftarted, whether, by the. Mogul 
conflitution, the favereign be not the fole. proprietor 
of all the land in bis empire, which he or his pre- 
deceffors ‘have not granted to a fubjedt, and. hes 
feirs; for nothing can be mote certain, than 
that land, rents, and goods are, in the language of 
all Mohammedan lawyers, property alhke aliena- 
ble and inheritable; and fo far is the fovereign 
from having any right of property in the goods 
or lands of his people, that even efcheats are 
never appropriated to his ufe, but fall into a 
fund for the relief of the poor. SHARIF ex- 
prefsly mentions fields and boufes as inherita- 
‘ble and alienable property: he fays, that a 
houfe, on which there is a lien, fhall not be 
fold to defray even funeral expenfes; that, if 
a man dig a well in bis own field, and another | 
man perith by falling into it, he incurs no guilt ; 
but, if he had trefpaffed on the field of another man, 
and had been the occafion of death, he muft pay 
the price of blood; that duz/dings and trees pafs by 
a fale of land, though not converfely; and he al- 
ways exprefles what we call property by an em- 
phatical word implying dominion. Such dominiont,_ 
fays he, may be acquired by the act of partes, 
as in the cafe of contraéts, or, by the att of 
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faw, as in the cafe of defcents ; and, haviag ob- 
ferved, that freedom is. the civil exiftence and life 
of a man, but flavery, his death and annthilation, 
he adds, decaufe freedom eftablifhes his right of - 
property, which chiefly diftingutfbes man from other 
animals and from things inanimate; {o that he 
would have confidered fubjetis without property 
(which, as he fays in another place, comprifes 
every thing that a man may fell, or gwve, or leave 
for his heirs) as mere flaves without cevil life: yet — 
Su ARIF was beloved and rewarded by the very 
conqueror, from whom the imperial houfe. of 
Dehli boafted of their defcent. ‘The Koran — 
allots to certain kindred of the deceafed fpeci- 
fick fhares of what he /eft, without a fyllable ia 
the book, that intimates a fhade of diftin@ion 
between realty and perfonalty; there is there- 
fore no fuch diftinétion, for interpreters muft 
make none, where the law has not diftinguith- 
ed: as to MuHAMMED, he fays in -pofitive 
words, that 1f a man leave either property, or 
rights, they go to his heirs; and SHARIF adds, 
that an heir fucceeds to his anceftor’s eftate witla 
an abfolute right of ownerfoip, right of poffeffion, 
and power of ahenation. Now I am fully 
perfuaded, that no Mujfe/man prince, in any 
age or country, would have harboured a 
thought of controverting thefe authorities. 
Had the doctrine lately broached been fuggeft~ 
e@ to the ferocious, but politick and religious, 
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Omar, he would in his beft mood have afked 
his counfellor fternly, whether he imagined 
himfelf wifer than Gop and his Prophet, and, 
in one of his paffionate fallies, would have 
{purned him as a blafphemer from his prefence, 
had he been ‘even his deareft friend or his ableft 
general: the placid and benevolent ALt would 
have given a harfh rebuke to fuch an advifer; 
and AuRANGZIB himfelf, the bloodieft of af- 
faffins and the moft avaricious of men, would 
not have adopted and proclaimed fuch an opi- 
nion, whatever his courtiers and flaves might 
have faid, in ‘their zeal to aggrandize their 
mdfter, to a foreign phyfician and philofopher, 
who too haftily believed them, and. afcribed 
to fuch a fyftem all the defolation, of which he 
bad been a witnefs. Conqueft could have 
made no difference; for, either the law of the 
conquering nation was eftablifhed in India, or 
that of the conquered was fuffered to remain: 
if the firft, the Koran and the diéfa of Muyam- 
MED were fountains, too facred to be violated, 
both of public and private law; if the fecond, 
there is an end of the debate; for the old Hin- 
dus moft affuredly were abfolute proprietors of 
their Jand, though they called their fovereigns 
Lords of the Earth; as they gave the title of 
Gods on Earth to their Bréhmens, whom they 
punifhed, neverthelefs, for heft with all due fe-: 
verity. Should it be urged, that, although ap 
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Indian prince may have no right, in his execusive 
capacity, to the land of his fubjects, yet, as the 
fole legifative power, he is above control; I an- 
fwer firmly, that Indian princes never had, nor - 
pretended to have, an unlimited legiflativé au- 
thority, but were always under the control of 
laws believed to be divine, with which they 
never Claimed any power of difpenfing. 

Iam happy:in an opportunity of advancing 
thefe arguments againft a dodtrine, which I 
think unjuft, unfounded, and big with ruin; for, 
in the courfe of pine years, I have feen enough 
of thefe provinces and of their inhabitants, to 
be convinced, that, if we hope to make our go- 
vernment a blefiing to them and a durable bee 
nefit to ourfelves, we muft realize our hope, 
not by wringing for the prefent the largeft pof- 
fible revenue from our Afatick fubjeéts, but by 
taking no more of their wealth than the publick 
exigencies, and their own fecurity, may ac- 
tually require; not by diminifhing the znteref, _ 
which landlords muft naturally take in their 
own foil, but by augmenting it to the utmoft, 
and giving them affurance, that it will defcend 
to their heirs: when their laws of property, | 
which they literally hold /acred, fhall in prac- 
tice be fecured to them; when the land-tax 
fhall be fo moderate, that they cannot have a 
colourable pretence to rack their tenants, and 
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when they fhall have a well grounded confi. 
dence, that the proportion of it will never be: 
raifed, except for a time on fome great emer- 
gence, which may endanger all they poffefs; 
when either the performance of every legal 
contract fhall be enforced, or a certain and ade- 
quate compenfation be given for the breach of 
it; when no wrong fhall remain unredrefled, 
and when rédrefs fhall be obtained at little ex- 
penfe, and with all the fpeed, that may be con- 
fiftent with neceffary deliberation; then will 
the population and refources of Bengal-and Ba- 
har continually increafe, and our nation will 
_ have the glory of conferring happinefs on con- 
fiderably more than twenty-four millions ( which 
18 at leaft the prefent number) of their native 
inhabitants, whofe cheerful induftry will enrich 
their benefactors, and whofe firm attachment 
will fecure the permanence of our dominion. - 
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IN THE NAME OF THE MOST MERCI- 
FUL GOD! 


PRAISE é¢ to GOD, the Lord of ai! worlds; 
the praife of thofe who give Him thanks! And 
His blefling on the beft of created beings, MU- 
HAMMED, and his excellent family! The Pros 
phet of GOD (en whom be his blefling and 
peace!) faid: ‘* Learn the laws of inheritance, 
“and teach them to the people; for they are 
“one half of ufeful knowledge.” Our learn- 
ed in the law (to whom GOD be merci- 
ful!) fay: “ There belong to the property of 
“a perfon deceafed four fucceflive duties fo 
“ be performed by the magiftrate : firft, his fune- 
“ral ceremony and burial without fuperfluity 
“of expenfe, yet without deficiency; next, the 


— 
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“ difcharge of his juft debts from the whole of 
‘his remaining effects; then the payment of 


-. “his legacies out of a third of what remains 


*¢ after his debts are paid; and, laftly, the diftri- 
“* bution of the refidue among his fucceffors, ac+ 
“* cording to the Divine Book, to the Traditions, 
“and to the Affent of the Learned.” They 
begin with the perfons entitled to fhares, wha 
are fuch as have each a fpecifick fhare allotted 
to them in the book of Almighty GOD; then 
they proceed to the refiduary heirs by relation, 
and they are all fuch as take what remains of 
the inheritance, after thofe who are entitled to 
fhares; and, if there be only refiduaries, they . 
take the whole property: next to refiduaries for 
{pecial caufe, as the mafter of an enfranchifed 
flave and his male refiduary heirs; then they 
return to thofe entitled to fhares according to 


_ their refpective rights of confanguinity; then to 


the more diftant kindred; then to the fucceffor 
by contract; then to him who was acknow- 
ledged as a kinfman through another, fo as not 
to prove his confanguinity, provided the: de- 
ceafed perfifted in that acknowledgement even 
till he died; then to the perfon, to whom the 
whole property was left: by will; and laftly to 
a publick treafury. 
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On Impediments to Succeffion. 


IMPEDIMENTS to fucceffion are four; 1, 
fervitude, whether it be perfect or imperfect ; 2, 
homicide, whether punifhable by retaliation, or 
expiable; 3, difference of religion; and 4, dif- 
ference of country, either actual, as between an 
alien‘enemy and an alien tributary; or qualified, 
as between a fugitive and a tributary, or between 
two fugitive enemies from two different ftates : 
now a {tate differs from another by having dif- 
ferent forces and fovereigns, there being no 
community of protection between them. 


On the Doctrine of Shares, and the Perfons 
entitled to them. 


THE furud, or fhares, appointed in the book 
of Almighty GOD, are fix: a moiety, a quarter, 
an eighth, two thirds, one third, and a fixth, 
fome formed by doubling, and /ome by halving. 
Now thofe entitled to thefe fhares are twelve 
perfons ; four males, who are the father and the 
true grandfather or other male anceftor, how 
high foever sn the paternal line, the brother by 
the fame mother, and the hufband; and eight 
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females, who are the wife, and the daughter, 
and the fon’s daughter, or other female des 
{cendant how low foever, the fifter by one 
father and mother, the fifter hy the father's 
fide, and the fifter by the mother’s fide, the 
mother, and the true gtandmother, that 1s, fhe 
who is related to the deceafed without the 
intervention of a falfe grandfather. (A falfe 
male anceftor is, where a female anceftor inter- 
venes in the line of afcent.) The father takes 
in three cafes; 1, an abfolute fhare, which is a 
fixth, and that with the fon, or fon’s fon, how 
low foever; 2, a legal fhare, and a refiduary 
portion alfo; and that with a daughter, or a 
fon’s daughter, how low foever in the degree 
of defcent; 3, he has a fimple refiduary title, 
on failure of children and fon’s children, or 
other low defcendants, The true grandfather 
has the fame intereft with the father, except in 
four cafes, which we will mention prefently, if 
it pleafe GOD; but the grandfather is excluded 
by the father, #f be be ving ; fince the father is 
the mean of confanguinity between the grand- 
father and the deceafed. The mother’s children 
alfo take in three cafes: a fixth is the fhare of 
one only; a third, of two, or of more: males 
and females have an equal divifion and right; 
but the mother’s children are excluded by 
children of the deceafed and by fon’s children, 


» ° OF INHERITANCE. ait 


how low foever, as well as by the father and 
the grandfather; as the learned agree. The 
hufband takes in two cafes; half, on failure 
of children, and fon’s children, and a fourth, 
with children or fon’s children, how low foeyer 


they defcend, 


Gace 


On Women. 


Wives take in two cafes; a fourth goes to 
one or more on failure of children, and fon’s 
children how low foever; and an eighth with 
children, or fon’s children, in any degree of 
defcent. Daughters begotten by the deceafed 
take in three cafes: half goes to one only, and two 
thirds to two or more; and, if there be a fon, the 
male has the fhare of two females, and he 
makes them refiduaries. ‘The fon’s daughters 
are like the daughters begotten by the deceafed; 
and they may be in fix cafes: half goes to one 
only, and two thirds to two or more, on failure 
of daughters begotten by the deceafed; with a 
fingle daughter of the deceafed, they have a_ 
fixth, completing (with the daughter's half), 
two thirds; but, with two daughters of the 
deceafed, they have no fhare of the inheritance, 
untefs there be, in an equal degree with, or in a> 
lower degree than, them, a boy, who makes 


218 THE MOHAMMEDAN LAW 


them refiduaries. As to the remainder between 
them, the male has the portion of two females; 
and all of the fon’s daughters are excluded by 
the fon himfelf. 

If a man leave three fon’s ieatiiia fome of 
them in lower degrees than others, and three 
daughters of the fon of another fon, fome of 
them in lower degrees than others, and three 
daughters of the fon’s fon of another fon, fome 
of them in lower degrees than others, as in the 


following table, this is called the cafe of ta/hbsb. 


FIRST SET. SECOND SET. THIRD SET. 
Son, Son, Son, 
Son, Daughter, Son, Son, 


| | 
Son, Daughter,~ Son, Daughter, Son, 
Son, Daughter, Son, Daughter, Son, Daughter, 


Son, Daughter, Son, Daughter, 


Son, Daughter. 


Here the eldeft of the firft line has none | 
equal in degree with her; the middle one of the 
firft line is equalled in degree by the eldeft 
of the fecond; and the youngeft of the firft line 
is equalled by the middle one of the fecond, 
and by the eldeft of the third line; the youngeft 
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of the fecond line is equalled by the middle one 
of the third line, and the youngeft of the third 
fet has no equal in degree.—When thou haft 
comprehended this, then we fay: the eldeft of . 
the firft line has a moiety; the middle one of 
‘the firft line has a fixth together with her equal 
in degree to make up two thirds; and thofe in 
lower degrees never take any thing, unlefs there 
be a fon with them, who makes them refidu- 
aries, both her who is equal to him in degree, 
and her who is above him; but who is not en- 
titled to a fhare: thofe below him are excluded. 

Sifters by thd fame father and mother may 
be in five cafes: half goes to one alone; two 
thirds to two or more;‘and, if there be brothers 
by the fame father and mother, the male has 
the portion of two females; and the females 
become refiduaries through him by reafon of 
their equality in the degree of relation to the 
deceafed ; and they take the refidue, when they 
are with daughters, or with fon’s daughters, by 
the faying of Him, on whom be blefling and 
peace! ‘“ Make fifters, with ren refi- 
 duaries.” 

Sifters by the fame father only are like fifters 
by the fame father and mother, and may be 
in feven cafes: half goes to one, and two‘thirds 
to two or more on failure of fifters by the fame 
father and mother; and with one fifter by 
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the fame father and mother, they have a &xth, 
as the complement of two thirds; but they have 
no inheritance with two fifters by the fame 
father and mother, unlefs there be with them a 
brother by the fame father, who makes them 
refiduaries; and then the refidue is d&/freduted 
among them dy the facred rule ‘to the male 
‘‘what is equal to the fhare of two females.” 
The fixth cafe is, where they are refiduaries 
with daughters or with fon’s daughters, as w6 
have before ftated 2. 

Brothers and fifters by the fame father ual 
mother, and by the fame father only, are all 
excluded by the fon and the fon’s fon, in how 
low a degree foever, and by the father a/o, as it 
is agreed among the learned, and even by the 
grandfather according to ABU HANIFAH, on 
whom be the mercy of ALMIGHTY GOD! 
And thofe of the half-blood are alfo excluded by 
the brothers of the whole blood. 

The mother takes in three cafes: a fixth 
with a child, or a fon’s child, even in the lowe 
degree, or with two brothers and fifters or more, 
by whichever fide they are related; and a third 
of the whole on failure of thofe juft-mentioned ; 
and a third of the refidue after the fhare of the 
huiband or wife; and this in two cafes, either 
when there are the hufband and both parents, 
or the wife and both parents: if there be a 
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grandfather inftead of a father, then the mother 
takes a third of the whole property, thotigh not 
by. the opinion of ABU YUSUF, on whom be 
GOD's mercy! for he fays, that in this cafe alfo 
fhe has only a third of the refidue. The grand 
mother has a fixth, whether fhe be by the 
father or by the mother, whether alone or with 
more, if they be true grandmothers and equal 
in degree; but they are all excluded by the 
mother, and the paternal female anceftors alfo 
by the father; and in like manner, by the 
grandfather, except the father’s mother, even 
in the higheft degree; for fhe takes with the 
grandfather, {ince the is not re/ated through him. 
The neareft grandmother, or female anceftor, . 
on either fide, excludes the more diftant grand- 
mother, on whichever fide fhe be; whether the 
nearer grandmother be entitled to a fhare of the 
inheritance, or be herfelf excluded. When a 
grandmother has but one relation, as the fa- 
ther’s mother’s mother, and another has two 
fuch relations, or more, as the mother’s mo- 
ther’s mather, who is alfo the father’s father’s 
mother, according to this table, 


_ Mother Mother 
: ; Mother . Father Mother 


ee et 


Father Mother 


222 THE MOHAMMEDAN LAW 


_ then a fixth is divided between them, according 
to ABU YUSUF, in moieties, refpe& being 
had to their perfons; but, according to MU~ 
HAMMED (on whom be GOD’s mercy!) in 
thirds, refpet being had to the fides, 


—" ue tS OS 
On Refiduaries. 


RESIDUARIES by relation fo the deteafed are 
three: the refiduary in his own right, the reft- 
duary in anothet’s right, and the refiduary 
together with another. ‘Now the refiduary in 
_ his owm right is every male, in whofe line of 
relation to the deceafed no female enters; and 
of this fort there are four claffes; the offspring 
of the déceafed, and his root; and the ‘offspring 
of his father and of his neareft grandfather, a 
preference being given, I mean a preference in 
the right of inheritance, according to proximity 
of degree. The offspring of the deceafed are 
his fons fir; then their fons, in how low a de- 
gree foever: then comes his root, or his:father; 
then his paternal grandfather, and their pater- 
nal grandfathers, how high foever; then the 
offspring of his father, or his brothers; then 
their fons, how low foever; and then the off- 
{pring of his grandfather, or his uncles: then 
their fons, how low foever. Then the ftrength 
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of confanguinity prevails: I mean, he, who has 
two relations is preferable to him, who has only 
one relation, whether it be male or female, ac- 
cording to the faying of Him, on whom be 
peace! ‘* Surely, kinfmen by the fame father 
“and mother fhall inherit before kinfmen by 
“the fame father only:” thus a brother by the 
fame father and mother is preferred to a brother 
by the father only, and a fifter by the fame 
father and mother, if fhe become a refiduary 
with the daughter, is preferred to a brother by 
the father only ; and the fon of a brother by the 
fame father and mother is preferred to the fon 
of a brother by the fame father only; and the 
rule is the fame in regard to the paternal uncles 
of the deceafed; and, after them, to the paternal 
uncles of his father, and, after them, to the 
paternal uncles of his grandfather. | 

The refiduaries in another’s right are four 
females; namely, thofe whofe fhares are half 
and two thirds, and who become refiduaries in 
right of their brothers, as we have before men- 
tioned in their different cafes; but fhe who has 
no fhare. among females, and whofe brother 
is the heir, doth not become a refiduary in his 
right; as in the cafe of a paternal uncle and a 
paternal aunt. 3 

As to refiduaries together with others: fuch is 
every female who becomes a refiduary with 
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another female; as a fifter with a daughter, as 
we have mentioned before. The laft refiduary 
is the mafter of a freedman, arid then his refidu- 
ary heirs, in the order before ftated; according 
to the faying of Him, on whom be blefling 
and peace! “ The mafter bears a relation like 
“that of confanguinity;’ but females have 
nothing among the heirs of a manumittor, 
according to the faying of Him, on whom be 
bleffing and peace! ‘* Women have nothing 
“ from their relation to freedmen, except when 
*‘ they have themfelves manumitted a flave; or 
“ their freedman has manumitted one, or they 
** have fold a manumiffion to a flave, or their 
** vendee has fold it to his flave, or they have 
“promifed manumiffion after their death, or 
“ their promifee has promifed it after his death, 
“ or unlefs their freedman or freedman’s freed- 
“man draw a relation to them.” | 

If the freedman leave the father and fon of 
his manumittor, then a fixth of the right over 
the property of the freedman vefts in the father, 
and the refidue in the fon, according to 4BU 
YUSUF; but, according to both ABU HANI- 
FAH and MUHAMMED, the whole right 
vefts in the fon ; and, if a fon and-a grandfather 
_ of the manumittor be left, the whole right over 
the freedman goés to the fon, as all the learned 
agree. When a man poffeffes as his flave a 
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kinfman in a prohibited degree, he manumita 
him, and his right vefts in him; as if there be 
three daughters, the youngeft of whom has 
twenty dénars, and the eldeft, thirty; and they 
two buy their father for fifty dinars; and after- 
wards their father die leaving fome property; 
then two thirds of it are divided in thirds 
among them, as their legal fhares, and the 
refidue goes in fifths to the two who bought 
their father; three fifths to the eldeft-and two 
fifths to the youngeft ; which may be fettled by 
dividing the whole into forty-five parts. 


= i 


— On Exclufion. 

Exc usion is of two forts: 1. Imperfect, or an 
exclufion ftom one fhare, and an admiffion to 
another; and this takes place in refpect of five 
perfons, the hufband or wife, the mother, the 
fon’s daughter, and the fifter by the fame father; 
and an explanation of it has preceded. 2. Perfect 
exclufion: there are two fets of perfons having a 
claim to the inheritance: one of which fets is 
not excluded entirely in any cafe; and they are 
fix perfons, the fon, the father, the hufband, 
the daughter, the mother, and the wife; but the 
other fet inherit in one cafe and in another cafe. 
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are excluded. This is grounded on two princi- 
ples; one of which is, that “ whoever is related 
‘to the deceafed through any perfon, fhall not 
“inherit, while that perfon is living;” as 3 
fon’s fon, with the fon; except the mother’s 
children, for theytinherit with her; fince the 
has no title to the whole inheritance: the fecond 
principle is, “ that the neareft of d/20d muft take,’ 
and who the neareft is, we have explained én the 
chapter on refiduaries. A perfon incapable of 
- inheriting doth not exclude any one, ef /eaf in 
our opinion; but, according to IBNU MASUUD 
(may GOD be gracious to him!) he excludes 
imperfectly; as an infidel, a murderer, and a 
flave. A perfon excluded may, as all the /earned 
agree, exclude others; as, tf there be two brothers 
or fifters or more, on which ever fide they are, 
they do not inherit with the father of the de- 
ceafed, yet they drive the mother from a third 
to a fixth. 


On the Divifors of Shares. 


Know, that the fix fhares mentioned in the 
book of Almighty GOD are of two forts: of 
‘the firft are a moiety, a fourth, and an eighth; 
and of the fecond fort are two thirds, a third, 
and a fixth, as the fra€tions are halved and 
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doubled. Now, when any of thefe fhares oc- 
cur in cafes fingly, the divifor for each fhare is 
that number which. gives it its name (except 
half, which is from two), as a fourth denomi- 
nated from four, an eighth from eight, and a 
third from three: when they occur by two or 
three, and are of the fame fort, then each inte- 
gral number is the proper divifor to produce its 
fraction, and alfo to produce the double of that 
fration, and the double of that, as fix produces 
afixth, and likewife a third, and two thirds; 
but, when half, which zs from the. firtt fort, 1s 
mixed with all of the fecond fort or with fome 
of them, then the divifion of the eftate muft be by 
fix; when a fourth is mixed with all of the fe- 
cond fort or with fome of them, then the divi- 
fion muft be into twelve; and when an eighth 
is mixed with all of the fecond fort, or with 
fome of them, then it muft be into four and 
twenty parts. 


On the Increafe. 


Aut, or increafe, is, when fome fraction re-_ 
mais above the regu/ar divifor, or when the 
divifor is too {mall to admit one fhare. Know, 
that the whole number of divifors is feven, four 
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of which have no increafe, namely, two, three, 
four, and eight ; and three of them have an in- 
creafe. The divs/or, fix, is, therefore, increafed 
by the du/ to ten, either by odd, or by even, 
numbers ; twelve is raifed to feventeen by odd, 
not by even, numbers; and twenty-four 1S 
raifed to twenty-feven by one increafe only; as 
in the cafe, called Mimberiyya (or a cafe av- 
fwered by ALI when he was in the pulpit), 
which was this, “ 4 man l/eft a wife, two 
daughters, and both his parents.” After this 
theré can be no mcreafe, except according to 
IBN MASUUD (may GOD be gracious to 
him !) for, in his opinion, the divifor twenty- 
‘four may be raifed to thirty-one; as sf @ man 
‘leave a wife, his mother, two fifters by the fame 
parents, two fifters by the fame mother only, 
and a fon rendered incapable of inheriting. 


On the Equality, Proportion, Agreement, and 
Difference of two Numbers. 


THE temathul of two numbers is the equality 
of one to the other; the sedakhul is, when tho, 
‘f{maller of two numbers exaély meafures the 
larger, or exhaufts it; or we call it tedékbul, 
when the larger of two numbers is divided ex- 





| 
| 
| 
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actly by the {maller; or we may define it thus, 

when the larger exceeds the f{maller by one 

number or more equal to it, or equal to the 

larger; or it is, when the fmaller is an aliquot 

part of the larger, as three of nine. The ¢a- 

wafuk, or agreement, of two numbers is, where 

the {maller does not exa@tly meafure the larger, 

but a third number meafures them both, as 

eight and twenty, each of which is meafured by 

four, and they agree in a fourths fince the 

number meafuring them is the denominator of 
a fraétion common to both. The tabdyun of 
two numbers is, when no third number what- 

ever meafures the two difcordant numbers, as 

nine and ten. Now the way of knowing the 

agreement or difagreement between two differ~ 
ent quantities is, that the greater be diminifhed 

by the {maller quantity on both fides, once or 

oftener, until they agree in one point; and if 
they agree in unit only, there is no numerical 

agreement between them; but, if they agree 

in any number, then they are (/aid to be). mu- 

fawafk in a fraction, of which that number is 
the denominator ; if two, in half; if three, in 

a third; if four, in a quarter; and fo on, as far 

as ten; and, above ten, thcy agree in a frac- 

tion; I mean, if the number be eleven, the 
fraction of eleven, and, if it be fifteen, by the 
fraction of fifteen, Pay attention to this rue. 
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On Arrangement. 


In arranging cafes there is need of feven 
principles; three, between the fhares and the 
perfons, and four between perfons and perfons. 
Of the three principles the firft 1s, that, if the 
portions of all the clafles be divided among 
them without a fraction, there is no need of 
multiplication, as #f @ man leave both parents 
and two daughters. The fecond is, that, if the 
portions of one clafs be fractional, -yet there be 
an agreement between their portions and their 
perfons, then the meafure of the number of 
perfons, whofe fhares are broken, muft be mul- 
tiplied by the root of the cafe, and its increafe, 
if it be an increafed cafe, as sf a man leave both 
parents and ten daughters, or a woman leave 
a hufband, both parents, and fix* daughters. 
The third principle is, that, if their portions ' 
leave a fraction, and there be no agreement 
between thofe portions and the perions, then 
the whole number of the perfons, whofe fhares 
are broken, muft be multiplied into the root of 
the cafe, as #f a woman leave her hufband and 
five fitters by the fame father and mother. Of 
the four other principles the firft is, that, when 
there is a fractional divifion between two clafles 
or more, but an equality between the numbers 
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of the perfons, then the rule is, that one of the 
numbers be multiplied into the root of the cafe; 
as if there be fix daughters, and three grandmo- 
thers, and three paternal uncles. The fecond 
is, when fome of the numbers equally meafure 
the others; then the rule is, that the greater 
number be multiplied into the roct of the cafe; 
as, tf @ man leave four wives and three grand- 
mothers and twelve paternal uncles. The third 
is, when fome of.the numbers are mutawafik, 
or compofit, with others; then the rule is, that 
the meafure of the firft of the numbers be mul- 
tiplied into the whole of the fecond, and the 
product into the meafure of the third, if the 
product of the third be mutawdfik, or, if not, 
into the whole of the third, and then into the 
fourth, and fo on, in the fame manner; after 
which the produét muft be multiplied into the 
root of the cafe: as, 7f @ man leave four wives, 
eighteen daughters, fifteen female anceitors, 
and fix paternal uncles. The fourth principle 
is, when the numbers are mutabdyan, or not 
agreeing one with another; and then the rule 
is, that the firft of the numbers be multiplied 
into the whole of the fecond, and the product 
multiplied by the whole of the third, and that 
product into the whole of the fourth, and the 
laft product into the root of the cafe; as, sf 2 
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man leave two wives, fix female anceftors, ten 
daughters, and feven paternal uncles. 


Section, 


WHEN thou defireft to know the fhare of 
each clafs by arrangement, multiply what each 
clafs has from the root of the cafe by what thou 
haft already multiplied into the root of the cafe, 
and the product is the fhare of that clafs; and, 
if thou defireft to know the fhare of each indi- 
vidual in that clafs by arrangement, divide what 
each clafs has from the principle of the cafe by 
the number of the perfons in it, then multiply 
the quotient into the multiplicand, and the 
product well de the fhare of each individual in 
that clafs. Another method is, to divide the 
multiplied number by whichever clafs thou 
thinkeft proper, then to multiply the quotient 
into the fhare of that fet, by which thou haft 
divided the multiplied number, and the produé& 
will be the fhare of each individual in that fet. 
Another method is by the way of proportion, 
which 1s the cleareft; and it is, that a propor- 
tion be afcertained for the fhare of each clafs 
from the root of the cafe to the number of per- 
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fons one by one, and that, according to fuch - 
proportion from the multiplied umber, a fhare 
be given to each individual of that clafs, 


On the Divifion of the Property left among Hairs 
and among Creditors, 


Ir there be a difagreement between the pro- 
perty left and the number arifing from the ar- 
rangement, then multiply the portion of each 
heir, according to that arrangement, ‘into the 
aggregate of the property, and divide the pro- 
duct by the number of the arrangement, but, 
_ when there is an agreement between the ar- 
rangement and the property left, then multiply 
the portion of each heir, according to the ar- 
rangement into the meafure of the property, 
and divide. the product by the meafure of the 
number arifing from the arrangement: the quoe 
tient is the portion of that heir in both methods. _ 
This rule is in order to know the portion of 
each individual among the heirs; but, in order 
to know the portion of each clafs of them, 
multiply what each clafs has, according to the 
root of the cafe, into the meature of the’ pro- 
perty left, then divide the product by the mea- 
fure of the cafe, if there be an agreement be- 
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tween the property left and the cafe; but, if 
there be a difagreement between them, then 
multiply into the whole of the property left, | 
and divide the produ@ by the whole number 
arifing from the verification of the cafe; and 
the quotient wi// be the portion of that clafs in 
both methods. Now, as to the payment of 
debts, the debts of all the creditors ftand in the 
place of the arranging number. | 


an 
De er ees a 


On Subtraction. 


WHEN any one agrees to take a part of the 
_ property left, fubtra@ his fhare from the number 
arifing by the proof, and divide the remainder 
of the property by the portions of thofe who 
remain; as #f a woman leave her hufband, her 
mother, and a paternal uncle: now /uppo/e that 
the hufband agrees to take what was in his 
power of his bridal gift to the wife; this is de- 
ducted from among the hers: then what re- 
mains is divided between the mother and the 
uncle in thirds, according to their legal fhares; 
and thus there will be two parts for the mother, 
and one for the uncle. 
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On the Retura. 


Tue return is the converfe of the increafe; 
and it takes place in what remains above the 
fhares of thofe entitled to them, when there is 
no legal claimant of it: this furp/us is returned 
to the fharers according to their rights, except 
the hufband or the wife; and this is the opinion 
of all the Prophet's companions, as ALI and 
- his followers, may GOD be gracious to them! 
And our matters (to whom GOD be merciful!) 
have affented to it: ZAID, the fon of THA’- 
BIT fays, that the furplus doth not revert, but 
goes to the publick treafury; and to this opinion 
have affented URWAH and ALZUHRI and 
MA'LIC and ALSHAFII, may GOD be mer- 
ciful to them! 

Now the cafes on this head are 7 four divi- 
fions: the firft of them zs, when there is in the 
cafe but one fort of kinfmen, to whom a return 
muft be made, and none of thofe who are not 
entitled to a return: then fettle the cafe ac- 
cording to the number of perfons; as, when the 
deceafed has left two daughters, or two fitters, 
or two female anceftors; fettle it, therefore, by 
two. The fecond ss, when there are joined in 
the cafe two or three forts of thofe, to whom a 
return muft be made, without any of thofe, to 
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whom. there is no return: then fettle the cafe 
according to their fhares; I mean by two, if 
there be two fixths in the cafe; or by three, 
when there are a third and a fixth in it; or by 
four, when there are a moiety and a fixth in it; 
or by five, when there are in it two thirds and 
a fixth, or half and two fixths, or half anda 
third, The third zs, when in the firft cafe, 
there 1s any one to whom no return can be 
made: then give the fhare of him or her, to 
whom there is no return, according to the 
loweft denominator, and if the refidue exaCly 
quadrate with the number of perfons, who are 
entitled to a return, # 2s well; as sf there bea 
hufband and three daughters; but, if they do 
not agree, then multiply the meafure of the 
number of the perfons, if there be an agreement 
between the number of perfons and the refidue, 
into the denominator of the fhares of thofe, 
to whom no return is to be made: as zf there 
de a hufband, and fix daughters; if not, multi- 
ply the whole number of the perfons into the 
denominator of the fhare of thofe, to whom 
there is no return; and the produét will fet the 
cafe right. The fourth is, when, in the fecond 
cafe, there are any to whom no return is made: 
then divide what remains from the denomi- 
nator of the fhare of him or them, who have 
no return, by the cafe of thofe, to whom a re- 
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turn muft be made, and, if the remainder 
quadrate, if 2s wel]; and this #s in one form; 
that is, when a fourth goes to the wives, and 
the refidue 1s diftributed in thirds among thofe 
entitled to a return; as if there be a wife, and 
a grandmother, and two fifters by the mother’s 
fide: but, if it do not quadrate, then multiply 
the whole cafe of thofe, who are entitled to a 
return, into the denominator of the fhare of him 
or her, who is not entitled to it; and the pro- 
duét will be the denominator of the fhares of 
both claffles ; as :f there be four wives, and nine 
daughters, and fix female anceftors: then mul- 
tiply the fhares of thofe, to whom no return 
muft be made, into the cafe of thofe, who are 
entitled to a return, and the fhares of thofe, to 
whom a return is to be made, into what re-_ 
mains of the denominator of the fhare of thofe, 
whoare not entitled to a return. If there be a 
fraction in fome, adjuft the cafe by the before- 
_ mentioned principles. 


ealeaaeyg ee 


On the Divifion of the Paternal Grandfather. 


Asusecr the Juft (on whom be the grace 
of GOD!) and thofe, who followed him, arfong 
the companions of the Prophet, fay, ‘ the bre- 


” 
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«« thren of the whole blood and the brethren by. 
“ the father’s fide inherit not with the grand- 
«¢ father:” this is alfo the decifion of ABU 


HANIFA (on whom be GOD’s mercy !) and 
judgments are given conformably to it. ZAID 


the fon of THABIT, indeed, afferts, that they | 
do inherit with the grandfather, and of this opi- 
nion are both ABU YUSUF and MUHAM- 


MED, as well as MALIC and ALSHAFII. 


' According to ZAID, the fon of THABIT (on 
whom be GQD’s mercy!) the grandfather, 
with brothers or fifters of the whole blood and 
by the father’s fide, takes the beft in two cafes, 
from the mukafamah, or divifion, and from a 
third of the whole eftate. The meaning of 
mukafamah is, that the grandfather is placed in 
the divifion as one of the brethren, and the 
brethren of the half blood enter into the divi- 
fion with thofe of the whole blood, to the pre- 
judice of the grandfather; but, when the grand- 
father has received his allotment, then the half 
blood are removed from the reft, as zf difinhe- 
rited, and receive nothing; and the refidue 
gacs to the brethren of the whole blood; ex- 
cept when among thofe of the whole blood 
there is a fingle fitter, who receives her legal 
fhare, I mean the whole after the grandfather’s 
allotment: then, if any thing remains, # goes 
to the half blood; if not, they have nothing ; 


-_ 
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and this zs the cafe, when a man leaves a grand- 
father, a fifter by the fame father and mother, 
and two fifters by the fame father only: # this 
cafe there remains to thofe fifters a tenth of the 
eitate, and the corre&t denominator #s twenty; 
but, if there be, in the preceding cafe, one fitter 
by the fame father only, nothing remains for 
her; and if one, entitled to a legal fhare, be 
mixed with them, then, after he has received 
his fhare, the grandfather has the beft in three 
‘arrangements; either the divifion, when a we- 
man leaves her hufband, a grandfather, and a 
brother ; or a third of the refidue ss geven, when 
a man leaves a grandfather, a grandmother, 
and two brothers, and a fifter by the fame fa- - 
ther and mother. Or a fixth of the. whole 
eftate zs gzven, when a man leaves a grandfa- 
ther and a grandmother, a daughter, and two 
brothers ; and, when a third of the refidue is 
better from the grandfather, and the refidae 
has not a complete third, multiply the denami- 
nator of the third into the root of the cafe. If 
a woman leave a grandfather, her hufband, a 
daughter, her mother, and a fifter by the fame 
father and mother, or by the fame father only, 
then a fixth is beft for the grandfather, and the 
root of the cate is raifed to thirteen, and the 
fifter has nothing. Know, that ZAID, the fon 
of THABIT {on whom be GOD"s grace !) has 
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not placed the fitter by the fame father and 
mother, or by the fame father, as entitled to a 
fhare with the grandfather, except in the cafe, 
named acdariyyah, and that is, the hufband, the 
mother, a grandfather, and a fifter by the fame 
father and mother, or by the fame father only; 
tn which cafe the hufband ought to bave a moie- 
ty; the mother, a third; the grandfather, a 
fixth; and the fitter, a moiety; then the grand- 
father annexes his fhare to that of the fitter, 
and, a divifion is made between them dy the 
rule «a male has the portion of two females ;” 
and this is, becaufe the divifion is beft for the 
grandfather. The root is regularly fix, but 1s 
increafed to nine; and a corre diftribution is 
‘made by twenty-feven. The cafe is called ac- 
dartyyab, becaufe it occurred on the death of a 
woman belonging to the tribe of ACDAR. If, 
inftead of the fifter, there be a brother or two 
fitters, there is no increafe, nor is that cafe an 


acdartyyah. 


On Succeffion to Vefted Interefs. 


Ir fome of the fhares become vefted inhe- 
_ ritances before the diftribution, as if @ woman 
ave her hufband, a daughter, and her mother, 
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and the hufband die, before the eftate can be 
diftributed, leaving a wife and both his parents, 
if then the daughter die leaving two fons, a 
daughter, and a maternal grandmother, and then 
the grandmother die leaving her hufband and 
two brothers, the principle in this event is, that 
the cafe of the firft deceafed be arranged, and 
that the allotment of each heir be confidered as 
delivered according to that arrangement ; that, 
next, the cafe of the fecond deceafed be ar- 
ranged, and that a comparifon be made between 
what was in his hands, or vefted in intereft, from 
the firft arrangement, and between the fecond 
arrangement, in three fituations; and if, on 
account of equality, what #s in his hands from 
the firft arrangement quadrate with the fecond 
arrangement, then there is no need of multi- 
plication ; but, if it be not right, then fee whe- 
ther there be an agreement between the two, 
and multiply the meafure of the fecond arrange- 
ment into the whole of the firft arrangement ; 
and, if there be a difagreement between them, 
then multiply the whole of the fecond arrange- 
ment into the whole of. the firft arrangement, 
and the product w2// de the denominator of both 
cafes. The allotments of the heirs of the firft 
deceafed muft be multiplied into the former 
multiplicand, I mean into the fecond arrange- 
ment or into its meafure; and the allotments | 
VOL. VI. R 
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of the heirs of the fecond deceafed muft be 
multiplied into the whole of what was in his 
hands, or into its meafure ; and, if a third ora 
fourth die, put the fecond produc in the place 
of the firft arrangement, and the third cafe in the 
place of the fecond, in working; end thus in the 


cafe of a fourth and a fifth, and fo on to infinity. 


On Diftant Kindred. 


A DISTANT kin{fman is every relation, who 
is neither a fharer nor a refiduary. The gene- 
rality of the Prophet’s companions repeat a tra- 
dition concerning the inheritance of diftant 
kinfmen ; and, according to this, our matters 
and their followers {may GOD be merciful to 
them!) have decided; but ZAID, the fon of 
THABIT (on whom be GOD’s grace !} fays: 
“there is no imheritanee for the diftant kin- 

‘¢ dred, but the property undi/pofed of is placed 
_ “inthe publick treafury ;” and with him agree 
MALIC and ALSHAFIE, on whom be GOD’s 
mercy! Now thefe diftant kindred are of four 
clafles: the firft clafs is defcended from the 
deceafed ; and they are the daughter’s child- 
ren, and the children of the fon’s daughters. 
The fecond fort are they, from whom the de- 
ceafed defcend ; and they are the excluded grands 
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fathers and the excluded grandmothers. The 
third fort are defcended from the parents of 
the deceafed ; and they are the fifter’s children 
and the brother’s daughters, and the fons of bro- 
thers by the fame mother only. The fourth 
fort are defcended from the two grandfathers 
and two grandmothers of the deceafed; and 
they are, paternal aunts, and uncles by the fame 
mother on/y, and maternal uncles and aunts: 
Thefe, and all who are related to the deceafed 
through them, are among the diftant kindred. 


ABU SULAIMAN reports from MUHAM. 
MED the for of ALHASAN; who reported from 
ABU HANIFAH (on whom be GOD’s mer- 
cy!) that the fecond fort are the neareft of the 
four forts, how high foever they afcend; then 
the firft, how low foever they defcend; then 
the third, how low foever; and laftly, the fourth, 
how diftant foever their degree: but ABU YU- 
SUF and ALHASAN the fon of ZIYAD, re- 
port from ABU HANIFAH (on whom be the 
mercy of GOD!) that the neareft of the four 
forts is the firft, then the fecond, then the third, 
then the fourth, like the order of the refidua- 
ries; and this és taken as @ rule for decifion. 
According to both ABU YUSUF and MU- 
HAMMED, the third fort has a preference 
over the maternal grandfather. | 
R 2 
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On the Firft Clafs. 

Tie beft entitled of them to the fucceffion 
is the neareft of them in degree to the deceafed ; 
as the daughter’s daughter, who is preferred to 
the daughter of the fon’s daughter; and, if the 
claimants are equal in degree, then the child of 
an heir is preferred to the child of a diftant re- 
Jation; as the daughter of a fon’s daughter is 
preferred to the fon of a daughter’s daughter; 
but, if them degrees be equal, and there be fot 
among them the child of an heir, or, if all of — 
them be the children of heirs, then, according 
to ABU YUSUF (may GOD. be merciful to 
him !) and ALHASAN, fon of ZIYAD, the 
perfons of the branches are confidered, ‘and the | 
property is diftributed among them equally, 
whether the condition of the roots, as male or 
female, agree or difagree ; but MUHAMMED | 
(on whom be GOD’s mercy!) confiders the per- | 
fons of the. branches, if the fex of the roots 
apree, in which refpect he concurs with the other | 
two; and he confiders the perfons of the roots, — 
if their fexes be different, and he gives to the 
branches the inheritance of the roots, in oppo-_ 
lition to the two Jawyers. For inftance, when 
a man leaves a daughter’s fon, and a daughter's” 
daughter, then, according to ABU YUSUF and 
ALHASAN, the property is diftributed between — 
them, 4y the rule “ the male has the portion of 
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“two females,” their perfons being confidered ; 
and, according to MUHAMMED, in the fame 
manner; becaufe the fexes of the roots agree: 
and, if @ man leave the daughter-of a daughter’s 
fon, and the fon of a daughter’s daughter, then, 
according to the two /ir/t mentioned lawyers, the 
property és divided in thirds between the branches, 
by confidering the perfons, two thirds of it deimg 
gruen to the male, and one third to the female ; 
but, according to MUHAMMED (on whom be 
GOD’s mercy!) the property #s divided between 
the roots, I mean ¢hofe in the fecond rank, in 
thirds, two thirds gomg to the daughter of the 
daughter’s fon, namely, the allotment of her fa- 
ther, and one third of it to the fon of the daugh- 
ter's daughter, namely, the fhare of his mother. 
Thus, according to MUHAMMED (to whom 
GOD be merciful!) when the children of the 
daughters are different iz /ex, the property is 
divided according to the firft rank that differs 
among the roots; then the males are arranged 
in one clafs, and the females in another clafs, 
after the divifion, and what goes to the males is 
collected and diftributed according to the higheft 
difference that occurs among their children, and, 
in the faime_manner, what goes to the females ; 
‘aad thus the operation is continued te the end 
according to this {cheme : 
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. Thus MUHAMMED (to wham GOD be 
merciful!) takes the fex from the root at the 
time of the diftribution, and the number from 
the branches; as, if 2 man leave two fons of a 
daughtey’s daughter's daughter, and a daughter 
of a daughter’s daughter’s fon, and two daugh- 
ters of a daughter's fon’s daughter, in this form: 


The Deceafed, 


Daughter Daughter Daughter 
Son Daughter Daughter 
Daughter Son Daughter 
T wo Daughters Daughter Two Sons, 


In this cafe according to ABU YUSUF (on 
whom be GOD’s mercy!) the property is di- 
vided among the branches in feven parts, by con- 
fidering their perfons; but, according to MU- 
HAMMED (to whom GOD be merciful!) the 
property is diftributed according to the high- 
eft difference of /ex, I mean in the fecond rank, 
in fevenths, by the number of branches in the 
roots; and, according to him, four fevenths of 
it go to the daughters of the daughter’s fon's 
daughter; fince that is the fhare of their grand- 
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father, and three fevenths of it, which are the 
allotment of the two daughters, are divided be- 
tween their two children, I mean thofe in the 
third rank, in moieties; one moiety to the 
daughter of the daughter’s daughter's fon, whicd 
is the fhare of her father, and the other moiety 
to the two fons of the daughter’s daughter's 
daughter, dezmg the fhare of their mother: the 
correct divifor of the property is, in this cafe, 
twenty-eight. The opinion of MUHAMMED 
{on whom be GOD’s mercy!) is the more gene- 
rally received of the two traditions from ABU 
HANIFAH (to whom GOD be merciful!) in 
all decifions concerning the diftant kindred ; and 
this was the firft opinion of ABU YUSUF; 
then he departed from it, and faid that the roots 
were by no means to be confidered. 


AA Seétion. 


Our learned /awyers (on whom be the mercy 
of GOD!) confider the afferent fides in fuccef- 
fion; except that ABU YUSUF (may GOD 
be merciful to him !) confiders the fides in the 
perfons of the branches, and MUHAMMED 
{on whom be GOD’s mercy !) confiders the fides — 
in.the roots; as, when @ man leaves two daugh- 
ters of a daughter’s daughter, who are alfo the 
two daughters of a daughter’s fon, and the fon 
of a daughter's daughter, according to this 
{fcheme : , 
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The Deceafed, 
Daughter Daughter Daughter 
Daughter Son Daughter 
| | , 
Son Two Daughters. 


In this cafe, according to ABU YUSUF, the 
property is divided among them in thirds, and 
then the deceafed is confidered as if he had left 
four daughters anda fon; two thirds of it, there- 
fore, go to the two daughters, and one third to 
the fon: but, according to MUHAMMED (to 
whom GOD be merciful !) the eftate is divided 
among them in twenty-eight parts, to the two 
daughters twenty-two fhares (fixteen in right of 
their father and fix fhares in right of their mo- 
ther) and to the fon fix fhares in right of hig 
mother. 


Sees 


On the Second Cla/s. 

He among them, who is preferred in the fuc- 
ceffion, is the neareft of them to the deceafed, on 
which fide foever he ftands; and, in the cafe of 
equality in the degrees of proximity, then. he, 
who is related to the deceafed through an heir, 
is preferred by the opinion of ABU SUHAIL, 
furnamed ALFERAIDI, of ABU FUDAIL 
- ALKHASSAF, and of ALI, the fon of JSAI 
ALBASRI; but, no preference /s given to him 
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according to ABU SULAIMAN ALJURJANI, 
and ABU ALI AL BAIHATHI ALBUSTI. 
If their degrees be equal, and there be none 
among them, who is related through an heir, or, 
if all of them be related through an heir, then, 
if the fex of thofe, through whom they are re- 
lated, agree, and their relation be on the fame 
fide, the diftribution is according to their per- 
fons, but if the fex of thofe, to whom they are 
related, be different, the property is diftributed 
according to the firft rank that differs in fex, as 
in the firft clafs ; and, if their relation differ, then 
two thirds go to thofe on the father’s fide, that 
being the fhare of the father, and one third goes 
to thofe on the mother’s fide, that bemg the 
fhare of the mother: then what has been allot- 
ted to each fet is diftributed among them, as if 
their relation were the fame. 


—————e 


On the Third Cla/s. 


Tue rule concerning them is the fame with 
that concerning the firft clafs; I mean, shat he 
is preferred in the fucceflion, who is neareft to 
-the deceafed: and, if they be equal in relation, 
then the child of a refiduary 7s preferred to the 
child of a more diftant kinfman; as, 3f a man 
Jeave the daughter of a brother's fon, and the fon 
of a fifter’s daughter, both of them by the fame 


oc 
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father and mother, or by the fame father, or one 
of them by the fame father and mother, and the 
other by ¢he fame father only: in thss cafe the 
whole eftate goes to the daughter of the brother’s 
fon, becaufe fhe is the child of a refiduary; and, 
if it be by the fame mother only, diftribution 1s 
made between them dy the rule, “ A male has 
the fhare of two females,” and, by the opinion 
of ABU YUSUF (to whom GOD be merciful) 
in thirds, according to the perfons, but, by that 
of MUHAMMED (may GOD be merciful to 
him !) in moieties according to the roots; and, 
}f they be equal in proximity, and there be no 
child of a refjduary among them, or /fall of them 
be children of refiduaries, or if fome of them be 
children of refiduaries, and fome of them child- 
ren of thofe entitled to fhares, and their relation 
differ, then ABU YUSUF (to wytim GOD be 
merciful!) confiders the ftrongeft in confanguini- 
ty; but MUHAMMED (may GOD be merci- 
ful to him!) divides the property among the 
brothers and fifters in moieties, confidering as 
well the number of the branches, as the fides in 
the roots; and what has been allotted to each 
fet is diftributed among their branches, as in the 
firft clafs: thus, sf @ man leave the daughter of 
the daughter of a fifter by the fame father and 
mother, fhe is preferred to the fon of the daugh- 
ter of a brother by the fame father on/y, accard- 
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Ing to ABU YUSUF (to whom GOD-be-me- 
ciful!) by reafon of the ftrength of relation; 
but, according to MUHAMMED (may God be 
merciful to him!) the property is-divided be-: 
-tween them both in moieties by confideration-ef 
the roots. So, when 4 man leaves three daugh- 
ters of different brothers, and three fons and 
three daughters of different fifters, as in this 
figure ; : 


The Deceafed, 
Sifter_ Sifter_Sifter__Brother_Brother_Brother _ 


——___ ree es 


by the fame 








Mother--Father—Father--Mother-Father—Father 
and Mother and Mother 
i yn 
Son Son Son Daughter Daughter Daughter 
Daughter Daughter Daughter. 


In this cafe, according to ABU YUSUF, chi 
property is divided among the branches of the 
whole blood, then among the branches by the 
fame father, then among the branches by the 
{ame mother, according to the rule, “the male 
has the allotment of two females,” in fourths, 
by confidering the perfons; but, according to 
‘MUHAMMED (to whom GOD be merci- 
ful!) a third of the eftate is divided equally 
among the branches by the fame mother, in 
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thirds, by confidering the equality of their roots 
in the divifion of the parents, and the remainder 
among the branches of the whole blood in moie- 
ties, by confidering in the roots the number of 
the branches; one half to the daughter of the 
brother, the portion of the father, and the other 
between the children of the fifter, the male hav- 
ing the allotment of ‘two ‘females, by confider- 
ing the perfons; and the effate is correctly di- 
vided by nine. If @ man leave three daughters 
- ,of different brothers’ fons, in this manner: 


| The Deceafed. 

Daughter —— Daughter —— Daughter 
of a Son of a Brother by the fame 

ne 

Father and Mother Father Mother 


c... 











all the property goes to the daughter of the fon 
of the brother by the fame father and mother, 
by the unanimous opinion of the /earned, fince 
fhe is the child of a refiduary, and hath alfo the 
ftrength of confanguinity. : 


” 


On the Fourth Cla/s. 
THE rule as to them zs, that, when there is 
only one of them, he has a right to the whole 
property, fince there ig none to obftrud him; 
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and, when there are feveral, and the fides of their 
relation are the fame, as paternal aunts and pa- 
ternal uncles by the fame mother with the father, 
or maternal uncles and aunts, then the ftronger 
of them in confanguinity is preferred, by the 
general affent; I mean, they, who are related 
by father and mother, are preferred to thofe, 
who are related by the father on/y, and they, 
who are related by the father, are preferred to 
thofe, who are re/ated by the mother only, whe- 
ther they be males or females; and, if there be 

males and females, and their relation be equal, 
then the male has the allotment of two females ; 
as, if there be a paternal uncle and aunt both by 
one mother, or a maternal uncle and aunt, both 
by the fame father and mother, or by the fame 
father, or by the fame mother only: and if the 
fides of their confanguinity be different, then no 
regard zs /hown to the ftrength of relation; as, if 
there be a paternal aunt by the fame father and 
mother, and a maternal aunt by the fame mo- 
ther, or a maternal aunt by the fame father and 
mother, and a paternal aunt by the fame mother 
only, then two thirds go'to the kindred of the 
father, for they are the father’s allotment, and 
one third to the kindred of the mother, for that 
# the mother’s allotment ; then what is allotted 
to each fet is divided among them, as if the 
place of their confanguinity were the fame. 
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On their Children; and the Rules concerning them: 


THE rule as to them 7s like the rule concern 
ing the firft clafs; I mean, that the beft entitled 
of them to the fucceffion is the neareft of them 
to the deceafed. on whichever fide he is related; 
and, if they be equal in relation, and the place 
of their confanguinity be the fame, then he, who 
has the ftrength of blood, is preferred, by the 
general aflent; and, if they be equal in degree 
and in blood, and the place of their confangui- 
nity be the fame, then the child of a refiduary 
ts preferred to whoever is not /uch; as, #f a man. 
leave the daughter of a paternal uncle, and the 
fon of a paternal aunt, both of them by the fame 
father and mother, or by the fame father, all the 
property goes to the daughter of the paternal 
uncle ; and, if one of them be by t4e fame father. 
and mother, and the other by the fame father 
only, then all the eftate goes to the claimant, 
who has the ftrength of confanguinity, accord-_ 
ing to the clearer tradition; and this by analogy 
to the maternal aunt by the fame father, for 
though the be the child of a diftant kinfman, 
yet the is preferred, by the ftrength of confan- 
guinity, to the maternal aunt by the /ame mo- 
ther on/y, though fhe be the child of an heir; 
{ince the weight which prevails by itfelf, that. 
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is, the ftrength of confanguinity, is greater than 
the weight by another, which is the defcent from 
an heir. Some of them (the learned) fay, that 
the whole eftate goes to the daughter of the pa- 
ternal uncle by the {ame father, fince fhe is the 
daughter of a refiduary; and, if they be equal in 
degree, yet the place of their relation differ, they 
have no regard /hown to the ftrength of confan- 
guinity, nor to the defcent from a refiduary, 
according to the clearer tradition; by analogy 
to the paternal aunt by the fame father and mo- 
ther, for though fhe have two bloods, and be 
the child of an heir on both fides, and her mo- 
ther be entitled to a legal fhare, yet fhe is not 
preferred to the maternal aunt by the /ame fa- 
ther; but two thirds go to whoever is related by 
the father; and their regard is fhown to the 
ftrength of blood; then to the defcent from a 
refiduary; and one third goes to whoever is re- 
lated by the mother, and there foo regard is 
fhown to ftrength of tonfanguinity: then, ac- 
cording to ABU YUSUF (may GOD be mer- 
ciful to him!) what belongs to each fet is divid- - 
ed among the perfons of their branches, with at- 
tention to the number of fides in the branches ; 
and, according to MUHAMMED (may GOD 
be merciful to him!) the property is diftributed 
by the firft line, that differs, with attention to 
the number of the branches and of the fides in 
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the roots, as in the firft clafs; then this rule ts 
applied to the fides of the paternal uncles of his 
parents and their maternal uncles; then to their 
children ; then to the fide of the paternal un- 
cles of the parents of his parents, and to their 
‘maternal uncles ; - then to their children, as in 
the ca/é of refiduaries. 


“ —— 
Qn Hermaphrodites. 


To the hermaphrodite, whofe fex is quite 
doubtful, zs allotted the {miller of two fhares, I 
mean the worfe of two conditions, according to 
ABU HANIFAH (may GOD be merciful to 
him !) and his friends, and this is the doctrine of 
the generality of the Prophet's companions (may 
‘GOD be gracious to them!) and conformable 
to it are decifions given; as, when @ man leaves 
a fon, and a daughter, and an hermaphrodite, 
then the hermaphrodite has the fhare of a daugh- 
ter, fince that is afcertained: and, according to 
AAMIR ALSHABI (and this is the opinion of 
IBNU ABBAS, may GOD be gracious to them 
both.!) the hermaphrodite has a moiety of the 
two fhares in the controverfy; hut the two great 
lawyers differ in putting in pradlice the doétrine 
of ALSHABI: fer ABU YUSUF fays, that 
the fon has one fhare, and the daughter half a 
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fhare, and the hermaphrodite three fourths of a 
fhare, fince the hermaphrodite would be entitled 
to a fhare, if he were a male, and to half a fhare, 
if he were a female, and this zs fettled by 47s taking 
half the {um of the two portions; or, we may fay, 
he takes the moiety which is afcertained, toge- 
ther with half the moiety which is difputed, fo 
that there come to him three fourths of a fhare; 


for he (ABU YUSUF) pays attehtion to the 
legal fhare and to the increafe, and he verifies 
the cafe by nine: or, we may fay, the fon. hag 
two fhares, and the daughter one fhare, and the 
hermaphrodite a moiety of the two allotments, 
and that zs a fhare and half a fhare. But MU- 
HAMMED (may GOD be merciful to him !) 
lays, that the hermaphrodite would take two 
fifths of the eftate, if he were a male, and a 
fourth of the eftate, if he were a female, and 
that he takes a moiety of the two allotments, 
and that w// give Aim one fifth and an eighth by 
attention to both fexes; and the cafe is rectified 
by forty; fince that is the product of one of the 
numbers in the two cafes, which is four, multi- 
‘plied into the other, which is five, and that pra- 
duct multiplied by two (which 1s the number of 
the) cafes; and then he, who takes any thing 
by five, Aas z¢ multiplied into four, and he, who 
takes any thing by four, das it en 1U5Q 
" VOL. VI. s 


a 
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five ;' fo that thirteen fhares go to the herma- 
phrodite, and eighteen to the fon, and nine to 
the daughter. 








On Pregnancy. 
Tue longeft time of pregnancy és two years, 
according to ABU HANIFAH (may GOD be 
merciful to him !) and his companions ; and ac- 


- cording to LAITH, the fon of SAD ALFAHMI 
(may GOD be merciful to him !) three years; 
and, according to ALSHAFII (may GOD be 
merciful to him !) four years: but according to 
ALZUHRI (may GOD be merciful to him !) 
feven years: and the fhorteft time for it is fix 
months. There is referved for the child in the 


womb, according to ABU HANIFAH (may 
GOD be merciful to him !) the portion of four 
fons, or the portion of four daughters, which- 
ever of the two. is moft; and there is given to 
- the reft of the heirs the {malleft of the portions ; 
but, according to MUHAMMED (may GOD 
_ be merciful to him!) there is referved the por- 
tion of three fons or of three daughters, which- 
ever of the two is moft: LAITH, fon of SAD, | 
(may GOD be gracious to him!) reports this 
opinion from him ; but, by another report, there. 
1s referved the portion of two fons; and one of 
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the two opinions is that of ABU YUSUF (may 


GOD be merciful to him!) as HISHAM re- 
ports it from him; but ALKHASS AF reports 


from ABU YUSUF (may GOD be merciful to 
him !) that there fhould be referved the fhare of 
one fon or of one daughter ; and, according to 
this, decifions are made; and fecurity muft. be 
taken, according to his opinion. And, if the 
pregnancy was by the deceafed, and the widow 
produce a child at the full tzme of the longeft 
period allowed for pregnancy, or within it, and 
the woman hath not confeffed her having 
broken her legal term of abftinence, that child 
fhall inherit, and others may inherit from him ; 
but, if fhe produce a child after the longeft time 
of geftation, he fhall not inherit, nor fhall others 
inherit from him: and if the pregnancy was 
from another man than the deceafed, and fhe, | 
the kinfwoman, produce a child in fix months or 
lefs, he fhall inherit; but, if fhe produce the 
child after the leaft period of geftation, he fhall 
not inherit. 

Now the way of knowing the life of the child 
at the time of its birth, is, that there be found 
in him that, by which life is proved ; as a voice, 
or fneezing, or weeping, or fmiling, or moving 
a limb; and, if the fmalleft part of the child 
come out, and he then die, he fhall not inhe- 

S 2 
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rit; but if the greater part of him come out, 
and then he die, he fhall inherit: and, if he 
come out ftraight (or with bis head firft) then 
his breaft is confidered; I mean, if his whole 
breaft’ come out, he fhall inherit; but if he 
come out inverted (or with his feet firft) then 
his navel is confidered. 

The chief rule in arranging cafes on preg- 
nancy is, that the cafe be arranged by two fup- 
pofitions, I mean by fuppofing, that the child in 
the womb.,is a male, and by fuppofing, that it 
is a female: then, compare the arrangement 
. of both cafes; and, if the numbers agree, mul- 
tiply the meafure of one of the two into the whole 
of the other; and, if they difagree, then multiply 
the whole of one of the two into the whole of 
the other, and the product will be the arranger 
of the cafe: then multiply the allotment of 
him, who would have fomething from the cafe, 
which fuppofes a male, into that of the cafe, 
which fuppofes a female, or into its meafure ; 
and then that of him, who takes on the fuppo- 
fition of a female, into the cafe of the male, or 
into its meatfure, as we have direéted concern- 
ing the hermaphrodite; then examine the two 
products of that multiplication; and whether 
of the two is the lefs, that fhall be given to 
fuch an heir; and the difference between them 
muft be referved from the allotment of that 
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lreir ; and, when the child appears, if he be en- 
titled to the whole of what has been referved, 
it is well; but, if he be entitled to a part, let 
him take that part, and Jet the remainder be 
diftributed among the other heirs, and let there 
be siven to each of thofe heirs what was ree 
f{erved from his allotment: as, when a man 
has left a daughter and both his parents, and a 
wife pregnant, then the cafe zs rectified by twen- 
ty-four on the fuppofition, that the child in the 
womb ts a male, and by twenty-feven on the 
fuppofition, that it is a female: now between 
the two numbers of the arrangement there is 
an agreement in a third; and when the mea- 
{ure of one of the two is. multiplied into the 
whole of the other, the produ@ amounts to two 
hundred and fixteen, and by that muméer is the 
cafe verified ; and, on the fuppofition of its male 
fex, the wife takes twenty-feven fhares, and 
each of the two parents, thirty-fix ; but,.on the 
fuppofition of its female fex, the wife has twen- 
ty-four, and each of the parents, thirty-two ; 
and twenty-four are given to the wife, and 
three fhares from her allotment are referved; 
and from the allotment of each of the parents 
are referved four fhares; and thirteen fhares 
are given to the daughter; fince the part re- 
ferved in her right zs the allotment of four fons, 


according to ABU HANIFAH (may GOD be 
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merciful to him!) and when the fons are four, 
then her allotment is one fhare and four ninths 
of a fhare out of four-and-twenty multiplied 
into nine,and that makes thirteen fhares; and 
this de/ongs to her, and the refidue ss referved, 
which amounts to an hundred and fifteen fhares, 
If the widow bring forth one daughter or more, 
then all the part referved goes to the daughters ; 
and, if fhe bring forth one fon or more, then 
mutt be given to the widow and both parents 
what was referved from their fhares ; and what 
remains muft be divided among the children: 
and, if fhe bring forth a dead child, then muft 
be given to the widow and both parents what 
was referved from their fhares, and to the 
daughter a complete moiety, that is, ninety- 
five fhares more, and the remainder, which is 
nine fhares, to the father, fince he zs the refi- 
duary, : 


—————t 


On a Loft Perfon. 


A Lost perfon is confidered as living in re- 
gard to his eftate ; fo that no one can inherit 
from him; and his eftate is referved, until his 
death can be afcertained; or the term for a 
frefumption of it has pafled over: now the tra- 
ditionary opinions differ concerning that term ; 
for, by the clearer tradition, “* when, not one 
f of his equals in age remains, judgement may 


OF INHERITANCE. — 268 


“ be given of his death ;’’ but HASAN, the 
fon of ZIYAD, reports from ABU HANIFAH 
(may GOD be merciful to him !) that the term 
is an hundred and twenty years from the day 
on which he was born; and MUHAMMED 
fays, an hundred and ten years; and ABU 
YUSUF fays, an hundred and five years; and- 
fome of them, the learned, fay, ninety years ; 
and according to that opinion are decifions made. 
Some of the learned in the law fay, that the eftate 
of a loft perfon mutt be referved for the final 
regulation of the Imam, and. fhe judgement 
fufpended as to the right of another perfon, {o 
that his fhare from the eftate of his anceftors 
muft be kept, as in the ca/e of pregnancy; and, 
when the term zs elapfed, and judgement given 
of his death, then his eftate goes to his heirs, 
who are to be found, according to the judge- 
ment on his deceafe; and, what was referved 
on his account from the eftate of his anceftor, 
is reftored to the heir of his anceftor, from 
whofe eftate that fthare was referved; fince the 
loft perfon zs dead as to the eftate of another. 

The principle in arranging cafes concerning 
a loft perfon zs, that the cafe be arranged on a 
fuppofition of his life, and then arranged on a 
fuppofition of his death; and the reft of- the | 
operation zs what we have mentioned in the 
chapter of pregnancy. 
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On an Apoftate. 


WHEN an apoftate from the faith has died 
naturallv, or been killed, or paffed into a hoftile 
country, and the Kddi has given judgement on 
his paffage thither, then what he had acquired, 
at the time of his being a believer, goes to his 
heirs, who are believers; and what he has gaine~ 
ed fince the time of the apoftafy is placed in the 


publick treafury, according to ABU HANI- 
FAH (may GOD be merciful to him !). but, 


according to the two Jawyers (ABU YUSUF | 
and MUHAMMED) both the acquifitions go 
to his believing heirs; and, according to AL-~ 
SHAFII (may GOD be merciful to him!) both 
the acquifitions are placed in the publick trea- 
fury; and what he gained after his arrival in 
the hoftile country, that. ss confifcated by the 
general confent; and all the property of a fe- 
male apoftate goes to her heirs, who are be- 
lievers, without diverfity of opinion among our 
mafters, to whom God be merciful! but an 
apoftate fhall not inherit from any one, neither 
from a believer nor from an apoftate like him- 
felf, and fo a female apoftate fhall not inherit 
from any one; except when the people of a 
whole diftrict become apoftates altogether, for 
then they inherit reciprocally. 
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On a Captive. 


THE rule concerning a captive is like the 
rule of other believers in regard to inheritance, 
as long as he has not departed from the faith ; 
but, if he has departed from the faith, then the 
rule concerning him ¢s the rule concerning an 
apoftate ; but, if his apoftafy be not known, nor 
his life nor his death, then the rule concerning 
him zs the rule concerning a loft perfon. 


een 


On Perfons drowned, or burned, or overwhelmed 
in Ruins. 


WHEN a company of per/ons dic, and it is not 
known which of them died firft, they are confi- 
dered, as if they had died at the fame moment; 
and the eftate of each of them goes to his heirs, 
who are living ; and fome of the deceafed fhall 
not inherit from others: this is the approved 


opinion. But ALI and IBNU MASUUD fay, 
according to one of the traditions from them, 
that fome of them fhall inherit from others, 
except in what each of them has inherited 
from the companion of his fate. 


COMMENTARY 


THE SIRAJIYYAH. 





IN our adminiftration of juftice to Mobamme- 
dans according to their own laws, it will be of 
no ufe to inquire, what their legiflator meant 
by declaring, that the law of inberitances confii- — 
tuted one half of juridical knowledge* : if he in- 
tended any thing more than a ftrong affertion 
of its importance, he probably had in contemr 
plation the two general modes of acquiring pro- 
perty, contracts and fucceffion, or the agreement 
of parties and the operation of law; and this 
explanation of the phrafe, which had occurred 
to rne on my firft perufal of it, is alfo fuggefted 
by Sayyad 8 H ARIF, together with a more 
fanciful interpretation, which Maulavi Kasim 
has adopted, that, fe and death being incident 
to our probationary ftate in this world, and the 
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law of fuccefon manifeftly relating to the dead, 
it is properly oppofed to all other laws, which 
pre‘cribe the duties and afcertain the rights of | 
the /ving; but we merely take notice of the 
fentence, that no part of the Sirajiyyah may be 
unexplained, and proceed to the four atts, 
which, on the deceale of a Mohammedan, are 
to be fucceffively performed by the magi(trate, 
or under his authority. 

I. A regard to public decency and conveni- 
ence, as well as to publick religion and health, 
feems in all nations to require, that the bodies’ 
of deceafed perfons be removed out of fight, 
with all due {peed and {olemnity, ata moderate 
expenfe to be defrayed, even before the pay- 
ment of their juft debts, out of the property 
left by them, on which no legal claim, from 
hypothecation or otherwife, had previoutly at- 
tached: but the Mu/e/man lawyers, wha adinit, 
that the funeral charges muft in the firft place 
be defrayed, affign a very whimfical reafon for 
{uch a priority ; decaufe, they fay, the windimg- 
fbeet and other clothes of the dead are analogous to- 
Juitable apparel worn by the heing, and confe- 
quently fhould not be liable to the claims of a cre- 
ditor. The /ega/ expenfes of burying a Mosam- 
medan are very moderate, both in the number 
and value of the clothes, in which the deceafed 
js to be wrapped: as more than ¢érce pieces of 
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cloth for a man, or than five pieces for a wo- 
man, would be held a prodigal fuperfluity, and 
lefs than thofe, a nizgardly deficiency, of ex- 
penfe, fo, if the funeral clothes of Amrvu or 
HinpA were dearer than the vefture ufually 
worn by them, when alive, it would be a cul- 
pable excefs; and if cheaper, a blameable de- 
fe& ; but, if j in fact they had been ufed to 
wear one fort of apparel on folemn feftivals, 
another in vifiting their friends, and a third, 
in their own houfes, the value of their vifiting 
drefs muft regulate that of their burial, and 
either extreme would be too prodigal or too 
parfimonious. Should their debts, indeed, cover 
the whole of their property, the /ega/ expenfe 
of the funeral muft be reduced to the /uficient 
expenfe, as it is called; that is, to ¢wo pieces 
of cloth for AMRu and to ¢hree for HINDA: the 
names, dimenfions, and ufes of all the cloths 
ufed in funerals, both for men and for women, 


are enumerated in Perfian by Méulavi Kasim; 
but it would be ufelefs to mention them; and 
it feems only neceffary to add on this arti- 
cle, that if deceafed perfons Ieave no property 
whatever, or none without a pecs lien on it, 
the funeral expenfes muft be*p: paid by fuch of 
their relations, as would have been compellable 
by law to maintain them, when living; and, if 
there be no fuch relations, by the publick trea- 
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fury, in which there is always an ample fund 
arifing from forfeitures and efcheats. 

II. After the burial, all the juft debts of the 
deceafed muft be paid out of his remaining 
affets, as.far as they extend; and, if there be 
many creditors, they muft be fatisfied in equal 
proportion, except that a debt of bealth, to ule 
the “radian phrafe, mutt be difcharged before 
a debt of ficknefs; that is, a debt contracted or 
acknowledged, while the party was of found un- 
derf{tanding and body, is preferred, when legally 
proved, to one acknowledged in ficknefs, but of 
which no other evidence is produced. <A re- 
ligious vow, or promife of a charitable dona- 
tion, .as an atonement for fin, conftitutes a debt 
in confctence only; and the fum thus promifed 
muft be paid out of a third part of the affets, 
_ after the legal creditors have been fatisfied, pro- 
vided -that it was bequeathed by will; but, if 
no will was made, the temporal eftate fhall not 
be charged with a mere debt of religion. | 

III. The legacies of a Mu/e/man, to the pre- 
judice of his heirs, muft not exceed a third 
part of the property left by him, and remain- 
ing after the difcharge of his debts: over a 
third of fuch refidue he has abfolute power ; and 
his legatee fhall receive it immediately, whe- 
ther a fpecifick thing or certain fum of money, © 
or only a fractional part of his eftate, was be- 
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queathed. This is the opinion of SHARIF ; 
though a diftinction, which the text by no 
means implies, has been taken between a defer- 
minate and an indeterminate legacy. 

IV.. We come now to the diffribution of his 
eftate, remaining after the payment of debts 
and legacies, among his Aeirs (for fo we may 
call them, although rea/ and per/onal property 
are undiftinguifhed in the laws of the Arabs) 
according to certain rules derived from three 
fources, the Koran, the genuine fy{tem of oral 
traditions from the legiflator, and thofe opinions 
in which the learned and orthodox have gene- 
rally concurred *: the order, and proportions, in 
which the property of AMRU or HINDA 
muft be diftributed, conftitute the principal 
f{ubject of the work, which we have under- 
taken to explain. | 

1. The firit clafs of Seirs are they, who may 
be called /barers, becaufe a certain /bare of the 
- eftate is exprefsly allotted to each of them in 
the 'Kordz, and particularly in the fourth chap- 
ter of it. 

2. Next come they, who may be diftin- 
guifhed by the name of re/iduaries, becaufe they 
take the refdue after the /hares have been duly 
diftributed ; and they are of two forts, refidu- 
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aries by confanguinity and refiduaries for /pecial © 
caufe, the former of whom are preferred in the 
order of fucceffion ; the latter are the matters 
or miftrefles of enfranchifed flaves, or their 
male refiduary heirs. If no /harers be living, 
the refiduaries take the whole; but, if there be 
fharers by confanguinity and no refiduaries, a 
farther portion of the inheritance reverts to 
them, though never to the widower or to the 
widow, while any heirs by blood are alive. / 

3. On failure of the two preceding claffes, | 
the diftribution is made among thofe next of 
kin, who are neither fharers nor refiduaries: 
they may be called the difant kindred. 

"4. Should none of the diftant kindred be 
living and capable of inheriting, the eftate goes 
(unlefs there be a widow or a widower, who 
is firft entitled to 2 fhare) to him, who may be 
called the fucceffor by contract; and of that fuc- 
ceffion it is neceffary to give an example: if 
AmRrvu, a man of an unknown defcent, fay to 
Zaip, ‘ Thou art my kinfman, and fhale be 
“ my fucceflor after my death, paying for me any: 
“fine and ranfom, to which I may become 
“liable,” and Zarp accept the condition, it is 
a valid contract by the radian law; and, if 
ZAtD alfo be a man whofe defcent is unknown, 
and make the fame propofal to AMRu, who 
likewife accepts it, the contract is mutual and 


272 A COMMENTARY ON 


fimilar, and they are fucceffors by contr GL reci- 
procally. 

5. If no fuch agreement had been made, but if 
Amru in his life time had acknowledged Zarp, 
a man of an unknown pedigree, to be his 4ro- 
ther or his uncle, that is, to be related to him 
by his father or by his grandfather, though in 
truth he had no fuch relation, and the bare ac- 
knowledgment of AmMRu cannot be admitted as 
a proof of it, yet, if Amru die without retract- 
ing his declaration, Zap is called the acknow- 
hedged kinfman by a common anceftor, and ftands 
in the fits clafs of fucceffors, but takes the 
eftate before the general divifee. 

6. Laft of all comes the perfon, to whom the 
deceafed had left the whole of his property by 
a will duly made and proved; for, though the law 
fecures to his heirs of the five preceding claffes 
two thirds of his eftate, yet it fo far ref{peds his 
dominton, while he lived, over his own property, 
and his wi// as to the difpofal of it after his de- 
ceafe, that it will rather give effec to an inten- 
tion not ftrictly conformable to law (for the | 
Koran feems to allow pious bequefts only), than 
{uffer his eftate to efcheat; which mutt be the 
confequence of his dying without a reprefent~ 
ative. All fuch efcheats to the fovereign go 
towards a fund for charitable ufes; and accord- | 


ing to the fy{tem of Zarp, .the fon of TuHa-* 
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BIT, which has been fhortly explained in a 
former publication, that fund, if it be regularly 
cflablifbed, is entitled to the whole eftate on 
failure of refiduary heirs, without any return to 
the fharers, and to the entire exclufion of the 
Jour \aft clafles; but this doctrine feems quite 
exploded. 

BeForRE we proceed to the law of /bares, it 
is proper to take notice of the four impedi- 
ments to fucceffion ; which are flavery, homi- 
cide, difference of religion, and difference of 
country, or of allegiance; the laft of which 
difabilities relates only to fuch as are not Mu- 
Jelmans. 

1. Slavery, by the Mohammedan \aw, is either’ 
perfect and abfolute, as when the flave and ‘all, 
that he can poffefs, are wholly at the difpofal - 
of his matter, or smperfect and privileged, as 
when the matter has promifed: the flave his 
freedom on his paying a certain fum of money 
by eafy inftalments, or, without any payment, 
after the death of the mafter: a female flave, 
who has borne a child to her mafter, is alfo 
privileged ; but in both forts of flavery, as long 
as it continues, the flave can acquire no pro- 
perty; and confequently cannot inherit. The 
Arabian cuftom of allowing a flave to cultivate 
a piece of land, or fet up a trade, on his own 
account, fo that he may work out his manu- 
VOL. VI. T 
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miffion by prudence and induftry, and by de- 
grees pay the price of his freedom, may fug- 
geft an excellent mode of enfranchifing the 
black flaves in our plantations, with great ad- 
vantage to our country and without lofs to their. 
proprietors. 

2. Homicide is either with mahce jeebiahe 
and punifhable with death, or without proof of 
malice, and expiable by redeeming a Ms/elmar 
flave, or by fafting two entire months, and by 
paying the price of blood ; or, thirdly, it is ae-, 
cidental, for which an expiation is neceffary. 
Makicious homicide, or murder (for, by the beft 
opinions, the radian law on this head nearly 
, refembles our own) is committed, when a hu- 
man creature is unjuftly killed with a weapon, 
or any dangerous inftrument likely to occafion 
death, as with a fharp ftick or a large ftone, 
er with fire, which has the effec, fays 
Ka'sim, of the moff dangerous infirument, and, 
by parity of reafon, with poz/on or by drowning; 
but thofe two modes of killing are not fpecified 
by him; and there is a ftrange diverfity of 
opinion concerning them: killing without proof 
of malice is, when death enfues from a beating 
or blow with a flight wand, a thin whip, or a 
{mall pebble, or with any thing not ordinarily 
dangerous: accidental death is, when it was 
neither defigned nor could have been prevented 
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by ordinary care, ‘as if AmRu were to fhoot an 
arrow at a wild beaft, end the arrow by acci- 
dent were to kill Zarp, or if Mazin were to 
fall from. his terrace upon ZuwHarr and kill 
him by his fall; in which cafes the flayer 
would not be permitted to inherit from the /lain. 
If, however, a man were to dig a pit, or fix 
alarge ftone, on the field of another, and the 
owner of the field were to be killed by falling 
at night into the pit, or running againft the 
ftone, the doer of the illegal a&t, which was 
the primary occafion (but not the caufe) of the 
death, muft pay the price of blood, but would 
not, it feems, be difabled from fucceeding to 
the property of the deceafed, whom he could 
not in {tri€tnefs be faid to have killed. 

3. An unbeliever fhall never be heir to a be- 
liever, nor converfely ; but infidel fubjects may 
inherit from infidels. 

4. The difference between two ftates or 
countries confifts in the difference of fove- 
reigns, by whom protection is given to their 
refpective ‘fubjects, and to whom allegiance is 
refpectively due from them: this difference is 
particularly marked between a country govern- 
ed by a Mohammedan power and a country ruled 
by a prince of any other religion ; for they are 
always, virtually at leaft, in a ftate of warfare, 
the firft being called by lawyers the feat of pease, 
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ence of country, therefore, which excludes 
- from the right of inheriting, is either adual 
and unqualified, as when an alten enemy refides 
in the feat of Aofikty, or when an alien has 
-chofen his domicil in the feat of peace, and pays 
the tribute exacted from infidels, in which cafe 
the tributary fhall not be heir to the atten enemy 
dying abroad, nor converfely, becaufe each of 
them owed a feparate allegiance; or the differ- 
ence is qualifed*, as when a fugitive enemy 
feeks quarter, and obtains.a temporary refi- 
dence in the feat of peace, or when two alien 
enemies are fugitives from two different hoftile 
countries: now, although the ¢ridutary and the 
Sugitive actually live in the fame kingdom, yet, 
fince the fugitive continues a fubject of the 
hoftile power, he remains, as st were, under a 
different government, and there is no mutual 
right of fucceflion between him and the tri- 
butary; nor, by fimilarity of reafon, between 
two fugitives, who leave two diftin@ hoftile 
governments, and obtain quarter for a time in 
the land of believers, but without any intention 
of making it their conftant abode. 

Ir none of thefe four incapacities preclude the 
heirs of AmMRu from the legal fucceffion to his 
eftate, which we will fuppofe already fold and 


* Page 215. 


THE SIRA’JIY YAH. 277 


reduced to money of one denomination, the 
magiftrate, or his officer, muft proceed to the 
diftribution of the /bares; and, as they are a 
moiety, a fourth, an eighth, two thirds, one third, 
and a fxth, of the aggregate fum, it will be 
convenient at firft to confider that fum as con- 
fifting of twenty-four equal parts, fo that the 
fhares will be, in whole numbers, ¢welve, fix, 
three, fixteen, eight, and four. 

Tue fharers are twelve perfons, four males 
and eight females ; but, before we fpecify their 
refpective allotments, it is neceffary to premife 
that a grandfather and a grandmother, according 
to the Arabian idiom, fignify a male, and a 
Semale, anceftor in any degree; that a true grand- 
father is he, between whom and the deceafed 
no female anceftor intervened; that a fal/e 
grandfather is, where the paternal line of afcent 
was broken by the intervention of a female; 
and that a grandmother alfo is called true, when — 
no falfe grandfather intervened between her and 
the deceafed: in fhort, the only ¢rue ine of an~ | 
ceffry, according to the rads, is an uninter- 
rupted fucceffion of paternal forefathers. The 
male fharers then are the father, the true grand- 
father, the brother by the fame mother only, and 
the widower: the females are the widow, the 
daughter, the female iffue of the fon, the fifter of 
the whole blood, the ffter by the fame father only, 
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the ffer by the fame mother only, the mother 
herfelf, and the true grandmother. 

We begin with the mais in the order of the 
hares before enumerated; and, 1. The father 
of Amru or Hinpa takes* a Axth abfolutely, 
though a fon of the deceafed be living, or any 
male defcendant, who claims wholly through 
males; but, if there be no fuch male defcend- 
ant, he becomes a refiduary heir; and, if there 
be only'a daughter of the deceafed, or a femak 
defcendant from the fon, he firft has his legal 
fhare, or a fxth, and, when her fhare alfo has 
been allotted, he claims the refidue. 2. The 
true grandfather is excluded from any fhare by 
the living father, through whom alone the 
grandfather bore a relation ta the deceafed; 
and, although a fimilar reafon might afterwards 
_ be applied to the mother, and operate to the 
exclufion of her children, yet the father has 
the additional ftrength of a double title, both 
as a fbarer and a refduary: but, if the father 
alfo be dead, 4zs father, or true paternal ancef- 
tor, has exaCtly the fame intereft, except in four 
eafes, which will be prefently mentioned. 3. 
A fingle half-brother, by the fame mother 
only, takes a £x¢h, and two or more fuch half. 
brothers, a third; provided that the deceafed 
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left: neither children, nor male iffue of a fon, 
nor a father, nor a true grandfather; by any of 
whom the brothers by the fame mother are ex- 
cluded ; and this article brings us neceffarily to 
one clafs of female fharers; for, im this inftance, 
there is no diftin@tion of fex; both brothers 
and fifters by the fame mother only having an 
equal right and an equal fhare in the diftribu- 
tion. 4. A morety of Hinpa’s eftate, if fhe 
die without children, or the iffue of a decéafed 
fon, goes to her widower AmRu, who, if fhe 
feave fuch iffue, has no more than a fourth. 

As examples of the father’s rights, let us 
fuppofe AmRu to have died worth two thou- 
fand four hundred pieces of gold, leaving his 
father ZArpD, and either a fon or a fon’s fon, 
Omar: in this cafe the four hundred pieces are 
the fhare of Zarp, and Omar takes the re- 
maining two thoufand; but, if Amru leave 
only his father Zarp and either a daughter, or. . 
fon’s daughter, Lara, the father is firft entitled 
to the four hundred pieces, or fixth part; and, 
after LarLa has received ¢we/ve hundred, or a 
moiety of the eftate (which, as we fhall fee, is 
her /hare in this cafe), he takes, as refiduary, 
the eight hundred pieces, which remains; fo 
that the property of Amru is equally divided 
between them. Should no relation be left but 


Zap the father, and Lesrp the brother, of the 
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deceafed, LEBID is excluded; and the whole 
eftate goes to Zarp. If, in the three preced- 


ing cafes, the paternal grandfather Sarim had 
been left inftead of Zarp, his rights would 
have been precifely the fame; and the only 
difference between Zarp and Sax will ap- 
pear from the four following examples. 1. 
The paternal grandmother would be excluded 
by Zarp her fon, but not by his father, her 


hufband, Satim. 2. If Amru or HInDA 
leave a father Zaip, a mother Sora, and a 
widow ZAINEB, or widower Harerna, the 
mother takes a third part of what remains after 
ZAINEB or Haretu has received the legal 
fhare ; but, if Satim be fubftituted for Zain, 
fhe would have a right to a third of the whole 
affets, according to the prevailing opinion, al- 
though Anu Yusur thought her entitled, even 
in that cafe, to no more than a third of the re- 
mainder. 3. The brothers of the whole blood, 
and thofe by the fame father only, are excluded 
from the inheritance by Zarp the father, but ~ 
not by the grandfather Sarim, as the beft law-’ 
yers agree, diffenting on this point from thcir 
mafter Apu HANIFAH. 4. If AMRru had mae . 


numitted his flave Yasmin, and died, leaving 
his father Zaip and a fon Omar, a fixth part 
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of the right of fucceffion to Ya’smin would 
have vefted, according to Abu YusurF, in 
ZAID, but, if the paternal grandfather Sa’L1m 

“had been left inftead of the father, the whole 
intere{t would have vefted in the fon; in this. 
cafe that illuftrious lawyer ultimately diffented 
from his matter and from his fellow-ftudent 
MuyammMep, who were both very juftly of 
opinion, that, whether Zarp or SALIM were, 
alive:on the death of the manumittor, the 
whole right of fucceffion to the manumittee 
vetted in OMAR. 

Let us proceed to the fhares of the females; 
and 1. If Amru die without children, and 
without any iffue of a deceafed fon, his widow 
Hinpa mutt receive a fourth of his affets; but 
her fhare is an erghth only *, if any fuch iffue 
be living: fhould he leave more widows than 
one, they take equal parts of fuch fourth or 
eighth; {o that the legal fhare of the widower 
is always in a double ratio to that of the widow 
or widows: as, if HinDA die worth twenty- 
four thonfand zecchins, her furviving hufband 
Amru mutt be entitled either to ¢we/ve or to 
jx thoufand; and if Amru die with the fame 
eftate, his widow H1npaA muft have either _/x 
or ¢hree thoufand for her fole fhare; or, if 
ZAINEB and ABLA had alfo been legally mar- 
ried to Amru, the three widows muft receive 
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‘either swo or one thoufand zecchins each, as 
the cafe may happen. 2. One daughter takes a 
moiety, and ¢wo or more daughters have two 
thirds, of their father’s eftate; but, if the deceafed 
left a fon, the rule, expreffed in the Korda, 1s 
this: **-to one male give the portion of two 
** females;” and the daughters in that cafe are 
not properly fharers, but refduary beirs with 
the fon, their part of the inheritance being 
always in a fubduple ratio to His part. Thus, 
if AmMru die worth twenty-four thoufand pieces 
of gold, his only child Fatima takes twelve 
thoufand as her fSare; but, if fhe have three 
fitters, Azza, Latira, and ZuBAIDA, two 
thirds of the affets, or fixteen thoufand pieces, 
are equally divided between the four girls; and 
if there be a fon OMAR, he mutt receive, in 
the firft cafe, fAxteen thoufand, while Fa’TIMA 
has eight; and, in the fecond, eght thoufand, 
while fhe and her fifters take each four thou- 
fand, pieces. 3. If Omar had died_ before his 
father, leaving female iffue, and his father had 
then died without any daughter of his own, the 
daughters of Omar would have had precifely 
the fame thares, to which thofe of Amru him- 
felf would have been entitled; but, had Fa’t1- 
MA been living, fhe would have taken Aa/f the 
eftate, or twelve thoufand pieces of gold, and 3 
fxtb only, or four thoufand, the complement of 
two thirds ox fixteen thoufand, would have 
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been equally diftributed among her nieces. 
Had Fa’tima and Azza been at that time 
alive, they would have taken their legal fhare, 
to the exclufion of their brother's female iffue, 
unlefs the right of that iffue had been fultained 
by a male in an equal, or a lower degree, who 
would have made them refduaries, “ the male 
‘* taking, by the rule, the portion of females;” 
but a male in a higher degree would not bave 
given them that advantages and, if OMAR 
himfelf had furvived, his daughters would have 
been wholly excluded. The fr cafes, there- 
fore, or different fituations, of the female iffue 
of OMAR may be thus recapitulated: 1.A 
fingle female takes a mozety. 2. Two or more 
have two thirds. 3. A male in the fame,.or a 
lower, degree than themfelves, gives them a 
refiduary right in a fubduple ratio to his own, 
4. With a daughter of Amru, who 1s entitled 
to half, they would have only a fxth, to make. 
up the regular fhare of the female iffue. 5. 
They are excluded, if Amru left more daughe 
ters than one, but no male iffue in any equal, 
or a/ower, degree. 6. A fon alfo of Amru wholly 
excludes them. In the thrce frft cafes, their le~ 
gal claims correfpond with thofe of daughters: 
but in the three laft their rights are weaker, be- 
_caufe they are in a remoter degree from the 
deceafed, . 
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The pedigree exhibited in the text* is called 
by the Arabs the tafbbib, becaufe, in their 
opinion, it fharpens the underftanding, and 
captivates the fancy as much as the compo/ition 
of an elegant love-poem, which the word li- 
terally fignifies; but, without adopting fo wild 
a metaphor, we may truly fay, that it is very 
perfpicuous, and that no comment, after what 
has been premifed, could render it clearer. An 
example, however, will fhow more diftinétly 
than an abftract rule, in what manner an 
eftate is divifible, when a male defcendant 
gives a refiduary title to a female in the fame, 
or in a higher, degree. Call {the only fur- 
viving male defcendant Omar, and fuppofe 
him to be the brother of Amina, who ftands 
loweft in the firft fet of females: here the 
higheft female in that fet muft receive a mozety 
of the affets; the next below her takes a /Axth 
together with the higheft of the fecond fet, as 
the complement of swo thirds; and the refdue 
-muft be divided into five portions, of which 
Om AR claims ¢wo and each of the females in 
the fame degree, one; but the three females 
‘below them are excluded. If Omar be the- 
brother of Zari’FA, whom we fuppofe the 
loweft of the middle fet, the remaining third 
of the eftate muft be diftributed in /evenths, 
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becaufe there are five females, ¢hree in a higher, 
and fwo in an equal, degree with Omar, who 
muft always have a double portion; and, if he 
be the brother of Unarza, the loweft female 
of the third fet (who, on the former fuppofi- 
tion, would have been excluded), there will 
be fix female refiduaries entitled to portions 
with OMAR, but in a fubduple ratio; fo that, 
if Amru died worth ¢wenty-four thoufand du- 
cats, the daughter of his fon takes fwelve thou- 
fand of them; the two daughters of his fons’ 
fons receive each ¢wo thoufand; and, the refi- 
due being esg4t, OMAR is entitled alfo to. two 
thoufand ducats, while UNaiza and the five 
women, who remain, have each one thoufand, 
which they owe to the fortunate exiftence of 
Omar. 4.* The rights of fifters by the fame 
father and mother, and (5.) thofe of fifters by 
the fame father only, are explained in the text 
with fufficient clearnefs, but it is proper to ob- 
ferve, that the fifth cafe of the firft clafs is com- 
prifed in the /eventh cafe of the fecond; and 
that (6.) the fifters by the fame mother have 
been mentioned in a former feGion. There 
will be no ufe in repeating the ingenious argu- 
ments of Isnu ABBAs in fupport of his diffent 
on many points from other old lawyers, nor the 
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folid anfwers, which have been given to his ob- 
jeCtions ; but a ftory, told by SHarir, may here 
be repeated, becaufe it conveys an idea of the 
traditionary Arabian law, and fhows from what 
fources our excellent author derived his doc- 
trine: ‘Hupwain ufed to relate, that Asu 
¢ Musa, being confulted on the diftribution of 
‘an heritage among a daughter, a {on’s daugh- 
“ter, and a fifer, anfwered, the firft muft have 
‘a moiety; the fecond a fixth; and the third, 
‘ what remains; but “ Confult Isnu Masuvup, 
‘added he, and apprize me of his anf{wer :” 
‘when IBnu Masuup, was confulted, he faid, 
‘that he was prefent, when MuHAMMED him- 
‘ felf gave the fame decifion ;’ and, when that 
anfwer was reported to Apu Musa, he {faid, 
“ you muft put no queftions to me, as long as 
“that illuftrious lawyer remains with you.” 
7.* Although the different rights of the mother | 
in different cafes be very clearly explained, yet 
her title to a third of the refidue may be illul- 
trated by two examples: firft, if Apura leave 
only her hufband Wamix, her mother S6apa, 
and her father Mazin, half of her eftate goes - 
to Wamik, a third of the other half, or a fixth 


of the whole, to Séapa, and the remainder to 
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Mazin; but, fecondly, if Wamrk leave only: 
his wife Apura, his mother ZAINEB and his 
father Lesip, the widow takes a quarter of his 
property, while ZAINneB has a third, and Le- 
BID two thirds, of the remaining three quarters. 
8. In giving an example of the divifion between 
two great grandmothers *, we may anticipate in 
fome degree the arithmetical part of the work, 
which will be found extremely clear and inge- 
nious. The pedigree exhibited by Suarir is 
in this form: ; 


Father Mother ~ Mother 
Father Mother 
~~ 
Father 


> 


Now the paternal grandmother’s mother, and — 
the mother of the paterral grandfather, are to- 
gether entitled to a fixth, and the paternal 
grandfather's father to the refidue, of the eftate, 
which ought, by the general rule, to be divided 
into fix parts, becaufe fix is the denominator of 
the fhare; but, to avoid a fraction, we muft 
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obferve the proportion of one, ot the fixth part, 
to fwo, or the number of perfons entitled to it ; 
and, fince one and f¢wo are prime to each other, 
we muft multiply two into fx, and the product 
is the number of parts into which the property 
muft be divided; fo that of twelve cows or 
horfes the great grandfather will have ten, and 
each of the great grandmothers, one. 

The great grandfathers are called anceftors in 
the /fecond, and their fathers, anceftors in the 
third, degree, and fo forth; and it muft be re-" 
marked that in thefe tables the number of female 
anceftors, who inherit with the males, is equal 
to the number of fuch degrees: thus in the fol- - 
lowing, 


F M M M 
F M M 
M 
F 


there are three great great grandmothers, and 
the eftate muft be divided into eigdteen parts, 
becaufe one and three are prime to each other. 
We fuppofe in both pedigrees, that the higheft 
line only are left by the deceafed Amrv; for, 
by the text, she neareft female anceftor excludes 
the more diftant; and, if he leave his father 
ZuHArr, and his paternal grandmother Azza,, 
with Larza his maternal grandmother’s mother, 
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ZuHAIR takes the whole inheritance; for he 


excludes AzZA, and fhe, being nearer in de- 
gree, excludes LAILa. 
Let us conclude the fubje& with a cafe put 


by SuarirF in illuftration of the pedigree in the 
text: ZUBAIDA gave her daughter’s daughter 
Marya in marriage to her fon’s fon BAsHAR, 
and the young pair had a fon AmMru, who ac- 
quired an eftate, and died: now ZuBAIDA was 
both paternal and maternal great grandmother 
of AMru, and had, therefore, a doué/e relation 
to him; but another woman, named Zuura, 


had married her daughter So.ma to FareEp, 
who was the fon of ZuBparipa, brother of 
Asa, and father of Basuar; fo that ZUHRA 
was AmMRu’s paternal grandmother’s mother, 
and had only a fingle relation ; as it will appear 
by the following arrangement of the family : 

















ZUHRA ZUBAIDA 
SoLMA — FA RED ABLA 
BASHAR Mayya 
AMRU 


The cafe of a triple relation will be no lefs evi- 
dent from the following pedigree : 
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ZUHRA ZUBAIDA 


| / | N\ 


SOLMA——FA’RED ABLA ZAINEB 


/ 


BAasHAR——————-M AYyYA  AZZA 


¥ 


AMRU 





FATIMA 





ZAID 
For, if Amru, whom in the former cafe we 
{uppofed td be dead without iffue, had lived 


and married his coufin Fatima, by whom he 
had a fon Zarp, who died leaving property, 
ZUBAIDA would have a ¢riple relation to the 
deceafed ; firft, as his maternal great grandmo- 
ther’s mother ; fecondly, as his paternal grand- 
mother’s grandmother; and thirdly, as the mo- 
ther of his’ paternal great grandfather; but 
ZuHRA has only a fmgle relation to Zarp, 
as grandmother of his paternal grandfather 
BASHAR. . 

In both thefe cafes a frth of the affets is 
divided egually between the fwo female ancef- 
tors, by the opinion of Anu Yusur, and, ac- 
cording to one authority, by that of his great 
matter alfo; but his fellow-ftudent Munam- 
MED (whofe arguments, and the anfwers to 
them, it is needlefs to add). contended, that 
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ZUBAIDA would be entitled in the firft cafe to 
two-thirds, and in the fecond, to three-fourths, 
of that /xtb part, according to the number of 
modes, in which fhe was related to AmRu or 
LAID. 

No comment could add perfpicuity to the 
chapter on refiduary heirs *, until we come to 
the cafes of inheritance from _ enfranchifed 
flaves +, where a fhort elucidation of the text 
appears neceflary. If Amru enfranchife NEr- 
Gis, and die, leaving a fon Becr, and a daugh- 
ter Larita; then, on the death of Nercis 
without refduary heirs by blood, his property 
goes wholly to Becr, and Lai a, by the tra- 
ditionary rule, takes nothing; but, fuppofe 
Laita herfelf to manumit her black {flave, 


SusEN, who then purchafes a flave Misc, and 


gives him freedom; and fuppofe Susen firft, 
and Misc afterwards, to die without refiduary 
heirs, in this cafe the eftate of Misc goes to 
La1La; nor would there be any difference, if 
the two manumiffions had been conditioned to 
pay a certain fum of money at a certain time. 
The cafe of a manumifiion promifed on the 
death of the miftrefs, has rather more difficulty ; 
but an example will make it clear: Lara 
promifes Nercis, that, on her death, he fhall 
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be free; but, by the perfuafion of a Chrifian 
friend, fhe renounces her faith, and feeks.re- 
fuge in a hoftile country: now a dehever can- 
not be the flave of an infidel; and the Mobam- 
medan judge pronounces accordingly, that NER- 
cis has gained his freedom; but LaIva, re- 
penting of her apoftafy, returns to her native 
country and her former belief; after which 
Nercis dies without heirs: Larra fucceede 
as refiduary to her promifee, as fhe would have 
fucceeded to a flave of NerGis purchafed after 
the decifion of the judge, if a fimilar promife 
of manumiffion at his death had been made by 
the mafter; and if that fecond promifee had 
died without heirs after her repentance and re- 
turn. Should Caror, a flave of Lari, mar- 
ry, with her confent, MeryANna, the freedwo- 
man of AmRu, the fon of that couple would 
_be born. free, becaufe, in refpeat of freedom or 
flavery, @ child has the condition of its mother, 
and he bears a relation to AMRU her manumit- 
tor; but fhould Lara give Carur his free- 
dom, he would draw that.relation from AmMRu, 
through himfelf, to Laira, fo that fhe would 
fucceed to the fon of Carur and MerjaANna, 
if he died after his parents and without other 
heirs of the firft or fecond clafs : the cafe would 


be fimilar, if Carur being enftanchifed, had 
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bought a flave Misc, and given him in marri- 
age to the freedwoman of Zarp; for, if the 
iflue of that marriage had been a fon, born free, 


but with a relation to Zarb, and if Carur had 

then given Misc his liberty, he would have 
drawn from Zatrp the relation of his freedman’s 
child, and transferred it, through himfelf, to 
Larva his former miftrefs. This doctrine of a 
relation (as the Arabds call it) firft veffed through 
the mother and then deveffed through the father, 


is founded on a decifion of OTHMAN in the 


cafe of Zusarr and Rari. 

We had occafion before, to mention the dif- 
ference (according to ABu Yusur) between the 
father, and the grandfather, of the manumittor 
in regard to their fucceffion, with his /on, to the 
property of a freedman; nor can any thing of 
moment be added here; but it will be proper to 
~ explain at large the concluding cafe in the chap- 
ter of refiduaries, which proves, that the rela- 
tion of enfranchifement may arife by the ad of 
law as well as by the ac? of the party. Let it be 
premifed, that marriage is prohibited between 
kindred of two claffes; firft, between all thofe 
in afcending or defcending lines of confangui- — 
nity, who are called near; fecondly, between 
brothers and fifters, and their iffue, or between 
nephews or nieces and aunts or uncles, paternal 
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or maternal, who are called intermediate; but, 
between thofe of the third, or di/fant, clafs, as 
the firft or other coufins, there is no prohibi- 
tion: now, if Amru or Hinpa purchafe a 
kinfwoman or kinfman within either of the pro- 
hibited degrees, the flave becomes inftantly 
free, and a right of fucceflion vefts in the pur- 
chafor, though the mafterfhip began and ended 
in one moment. Call the three daughters of 


Hareru a flave, ZUBAIDA, SAFIYA, AMINA, 
who derived freedom from their mother, and 


twe of whom, the firft and third, purchafe Ha- 
RETH for fifty pieces of gold: he becomes in 
that inftant free; and, if he die leaving pro- 
perty, two thirds of it go to his three daughters 
as their legal fhares, and the refidue belongs to 
the two, who procured him liberty; three fifths 
of it to ZuBAIDA, who contributed her fhzrty, 
and two fifths to AMINA, who added her ¢wen- 
ty, pieces. To arrange the diftribution without 
fractions, begin with sAree, the denominator of 
the legal fhare: now ¢wo, its numerator, is 
prime to the number of fharers ; and ome is prime 
alfo to five, the number of refiduary portions; 
but ¢4rty and twenty are compofedto one an- 
other, fince fen meafures thirty by tree and 
twenty by ¢wo; and five, the fum of thofe tenths, 
may be confidered as ftanding in the place of the 
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number of refiduaries: again, fve and three are 
prime to each other, and their product is fifteen, 
which, being multiplied into t4ree, the firft- 
mentioned denominater, produces forty-five, the 


number of equal parcels, into which HARETH’S 
eftate muft be divided; fo that ¢/urty, or two 
thirds, may be diftributed in fens to the three 
daughters, and fifteen or the refidue, in threes to 
the ¢wo, who redeemed their father; ZUBAIDA 


taking in all mneteen, AMINA fixteen, and Sa- 
Fiya, only fen, portions of the inheritance. 


This is the calculation of SHarir, and the 
grounds of it will prefently appear; but the 
operation might have been fhortened thus: mul- 
tiply the denominator of the /ega/ /hare into the © 
number of fharers, and then multiply the pro- 
duét into the denominator of the refiduary por- 
tions. 

The chapter of exc/u/ion* is very perfpicuous; 
but the cafe of an unbeheving heir having really 
occurred in the time of ALI, we may infert it 
as a monument of early radian jurifprudence. 
Sorma had embraced the new faith, and died, 
leaving her hufband, and two brothers by the 
fame mother, who were all three believers, 
with a /5”, who continued an infidel: on a dif- 
pute concerning the inheritance, ALI and ZAID 
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gave a moiety to the widower, confidering the 
fon as actually dead, a third to the half- brothers, 
and the reft to fuch of the refiduaries as be- 


lieved in the Kordn; while Ipnu’L Masuup 
infifted, that the fon was dead as to the right of 
inheriting, but alive as to the power of exclud- 
ing, and thought that he drove the widower 
from a moiety to a fourth part only of SoLMA’s 
eftate ; but the former opinion has prevailed, 
and in a curious book (for which there muft 
have been abundant materials) entitled I’4e Ds/- 
Jenfions of the Learned, it is admitted, that, by 
univerfal affent, if AMRu leave a father, who is 
either a flave or an infidel, and a paternal grand- 
father, who is bath free and a believer, the 
father is confidered as dead in Jaw to all pur- 
pofes, and the grandfather is heir to AMRU. 
We come now to the Arabian method of af- 
certaining the {malleft number of parce/s, into 
which an eftate can be divided, fo as to avoid 
fractions in the legal diftribution of it: that 
nuinber we call the denominator, or devifor, of 
the effate, though the 4rabick word mean lite- 
tally the place of coming out; and the problem 
is eafily folved by the following rules: if the 
two numbers in queftion be prime, multiply 
one of them into the other ; if they be compoft 
to each other, multiply the mea/ure of one into 
the fecond, and the product will be the number 
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fought. The whole fection * is as clear as it 
could be made in a verbal tranflation; and it 
would be fuperfluous to add examples of all the 
cafes, which muft occur to every one, who has 
attentively perufed the preceding parts of the 
work. 

A cafe, which arofe in the reign of Omar, 
has given occafion to fome debate f: Larta 
died, leaving only AmRu her hufband, HinpDA 
her mother, and ABLa her filter of the whole 
blood. Now the hufband and fifter were each 
entitled to a moiety, and the mother, to a third, 
of LaiLa’s property, which, by the rule then 
eftablifhed, could be divided into fx parts only; 
but ABBAs, a companion of MuHAMMED, be- 
ing confulted by the Caliph, propofed, that the 
regular divifor fhould be fo increafed, that of 
eight parts AMRU and ABLA might each take 
three, and Hinpa two. The fon of AsBas, 
whofe opinions were always rather ingenious 
than folid, was prefent at the decifion ; but, 
fearing the bad temper of the Caliph, fuppreffed 
at that time his own fentiments: he thought, 
that the //fer, having (as we have feen) a 
weaker right, fhould bear the lofs, becaufe, 
where different rights concur, the weakeft invaria- 
bly yields; and he faid, that if an arithmetician 
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could number the fands, yet he could never 
make ¢wo halves and a third equal to a whole; 
but his opinion has never becn adopted, becaufe, 
although the //ter may in fome cafes be re- 
moved into a diftinét clafs of heirs, yet, with a 
hufband and a mother of the deceafed, her fhare 
is fixed by pofitive law, and fhe cannot by any 
means be deprived of it; fo that the fhares of 
all the claimants muft be diminifhed in exacd 
proportion; for inftance, if the property had 
been ¢wenty-four pieces of gold, the mether 
would claim ezgt, and each of the other heirs, 
twelve ; now thofe claims cannot all be fatisfied, 
but-eight is to twelve, as /x to mime, which will 
be the refpective fhares, according to the de- 
cifion of ABBAS. | 

Examples of the divifor “x increafed to feven 
and to mine, or of twe/ve to thirteen, fifteen, and 
Seventeen, would appear equally ingenious, but 
would {well this commentary to an immoderate 
fize: there are two decilions, however, deferv- 
ing particular notice, becaufe they were made in 
real caufes, and have been univerfally approved. 
ZuBAIDA left her hufband ADNAN, with two 
Sifters of the whole blood, two fifters by the fame 
mother only, and the mother herfelf; whofe legal 
fhares, in order as they are mentioned, were 
a motety, two thirds, a third, and a fixth: it was 
impoffible, therefore, to diftribute them out of 
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thirty pieces, for inftance, divided into Ax equal 
parcels; but the judge, named SHuRAIH, di- 
vided the whole eftate into ¢e parcels, each con- 
fifting of t4ree pieces, and allotted them to the 
claimants in the proportion of their fhares; that 
is, to the hufband, sree parcels, to the fifters 
of the whole blood, four; to the half-fifters, 


two; and to the mother, one; affuring ADNAN, 
who at farft complained of the judgement, that 
Omar had. made a fimilar decifion; and this 
cafe acquired celebrity among the rads by the 
name of SHURAIHIYYA. The next cafe, which 
was an{wered at once by Aut, while he was 
haranguing the people in the mimbar, or pulpit, 
at Cura, is fully {tated in the text: the fhare 
of the widow was, regularly, an ezgdth; that of 
the daughters, ¢wo thirds; and that of each pa- 
rent, a /ixth, all which cannot be diftributed out 
of twenty-four parcels; but ALt pronounced, 
that the property of the deceafed fhould be di- 
vided into fwenty-feven equal parts, of which 
the widow fhould have three; the daughters 
fixteen; and the two parents, edt. It is re- 
corded, that, when the perfon, who confulted 
Axi, was much diffatisfied with his anfwer, and 
afked whether the widow was not legally entitled 
to an eighth, the Caliph faid rapidly, “ it is be- 
come a ninth,” and proceeded in his harangue 
with his ufual eloquence. 
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The arithmetical part of the Sirdjiyya * is very 
fimple, and may be found in the firft pages of 
all our elementary books; but the difference of 
the 4rabian idiom occafions a little obfeurity. 
The chapter on primes and meafures is founded 
on a fimple analyfis: when two numbers are 
compared, they are either equal or unequal ; if 
unequal, either the {maller is an aliquot part of 
the greater, or they have a common meafure, 
which mutt either be unit alone, or fome num- 
ber, which the Arabs define a multitude compofed 
of units. When the greateft common meafure 
is found by the rule, they confider the two 
Bumbers as agreeing in a fraction, which has 
that common meafure for its denominator and 
unit for its numerator ; but the nature of the 4ra- 
ézck language makes it impoflible to exprefs in a 
fingle word the fradtions lefs than a ¢enth: thus 
twenty-feven and twenty-four agree, as they ex- 
prefs it, ina third; and a third of each number 
is called its wafk, or meafure, as nine of twen- 
ty-feven, and eight of twenty-four. After this 
explanation of the word, which is tranflated the 
meafure, there will be no difficulty in the fol- | 
lowing cafes. 

I. -- AmRu leaves only his father and mother 
and ten daughters: now, by the rule, his eftate 
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fhould be divided into fx parts, becaufe the 
fhare of each parent is a /xth, and that of all 
the daughters two thirds; but four parts cannot 
be diftributed, without a fraction, among fre 
perfons; for which reafon we muft multiply 
five, which is the meafure of ¢en, into jx, 
which is the firft number of parcels, and the 
produd ¢/zty is the number of lots, into which 
the property of Amaru mutt in fa& be divided; 
each of his parents taking five lots, and each of 
his daughters fwo. 

If. Hinpa leaves her hufband, both her pa- 
rents, and fix.daughters; whofe legal fhares are 
a fourth, two fixths, and two thirds, of the inhe- 
ritance: now the regular denominator of. the 
lots would be fwe/ve, but it is raifed to j/teen; 
and fince eght parcels cannot be diftributed 
equally among /x daughters, the mea/ure of fix, 
or three, is multiplied by fifteen; fo that of 
Sorty-five lots nine may go to the biathaadl twelve 
to the parents, and twenty-four to the daughters, 
in exact proportion to their firft diftributive 
fhares. 

It will be very eafy to apply the remaining 


rules to all the other examples given by SrrA- 


yuDDIN* ; but fince, in the two laft cafes, 
which are not likely to occur, the inheritance 
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muft be divided into 4320 and 5040 parcels, 
the calculation, after the 4rabian mode, in 
words at length, would be infufferably tedious, 
and the reader may make it in figures with 
little or no trouble. The latter of thofe two 
cafes * is, however, fubjoined ; becaufe it will 
fully explain the fe@ion, in which no examples 


are given. SAAD leaves two wives, fix female 
anceftors, capable of inheriting together, ‘fen 
daughters, and /even paternal uncles, whofe 
fhares of twenty-four (the root, as they call it, of 
this cafe) are three, four, fixteen, and one; for 
the uncles can only take what the others leave. 
Now by obferving the primes and meafures, and 
working according to the rule, we come to 210, 
which muft be multiplied by ¢wenty-four, and 
the product gives the {malleft number of par- 
cels, into which SAAp’s eftate can be duly di- 
vided: the products of that multiplicand (210) 
by 3, 4, 16, give 630, 840, 3360, which are 
the allotments of the wives, female anceftors, and 
daughters; and the allotment of each fharer ap- 
pears at once from the following proportions : 


Persons. First Shares. MULTIPLICAND. SHARES OF EACH. 
2 ° 3 ae 210 . ° 53 I. 
6 : 4 i: 210 : 140. 


iol) 6s 616 ts) 2T0 : 336. 
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The laft a& of the Mu/elman judge is to make 
an actual divifion of the ftate*; and we will 
fuppofe that Larza, in the cafe anfwered by 
by Angas, had left ZArneB and ABLA, two 
fitters of the whole blood, with Amru, her 
hufband, and Hinpa, her mother; and that 
her property amounted only to twenty-five 
gold mobrs: now the root of the cafe is in- 
creafed, as we have feen, from /ix to eight, 
which is prime to twenty-five; and the pro- 
ducts of ‘wo, the fhare of each fifter, of three, 
the fhare of the hufband, and of one, the fhare 
of the mother, multiplied by the number of 
gold mors, are 50, 75, and 25, which, divided 
by eight, give the following fhares: to cach 
filter, 6 mobrs, 4 rupees; to AMRU, Q™. O7.; 
to Hinpa, 3m. 27r. Had Lai a’s eftate 
been fifty gold mors, the diftribution would 
have been thus : 


M. R. 
ZAINEB, . . + « 12, §& 
ABLA, . + . . 12, 8. 
AMRU, ... . 18, 12. 
Hinpa, . ... 6, 4 


It feems needlefs to give examples of the 
fimple rules for afcertaining the dividends of 
each c/a/s;- but the paflage concerning creditors, 
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at the clofe of the chapter, is made obfcure by 
extreme brevity, and requires a fhort illuftra- 
tion. Suppofe the affets of Amru to be nzne 


| pieces of gold; his debts, five pieces to SAAD, 
and ten to AHMED; here the aggregate of the 
debts, fifteen, is compofit to ime, and their 
meafures are five, and three; fo that, by the rule 
before-mentioned of diftribution among beirs, 


AHMED will receive fx, and Saab, fbree 
pieces ; but, had the debtor left thirteen, which 
would have been prime to the amount of both 
debts, then fifteen, ftanding in the place of the 
verification, as they call it, muft be the devifor 
of the feveral produ¢ts, arifing from the mul- 
tiplication of ¢en and five into thirteen, and the 
quotients 83 and 4; will be the refpective divi- 


dends of AHMED and SAAD. 
The practice of /ubtraéction* arofe from the 
cafe of ABDUR’RAHMAN and his four wives, 


decided in the reign of OTHMAN ; and the fec- 
tion concerning it will be made clear by a fuller 
explanation of the example in the text. We 
have feen, that the widower is entitled to a 
motety, the mother to a ¢Z:rd, and the uncle, to 
the refidue ; fo that, if La1La’s eftate be divided 
into fx parcels, the diftribution may be made 
without a fraction : but if the widower agree to 
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keep the mabr, or nuptial prefent to his wife, 
which he had never actually paid, inftead of his 
three fixths of the whole, the remainder, after 
deducting the mahr, muft be divided into ¢hree 
parts, of which the mother will have fwo, and 
the uncle one. So, if the mother agree to take 
a jewel, or other fpecifick thing, in lieu of her 
two fixths; or the uncle, a flave or a carriage, in 
the place of his fAxt part, the remainder, which 
would be four parts in the firft cafe, and _fve in. 
the fecond, muft go to the other claimants in 
proportion to their fhares. Again; if AMRU 


leave his mother Farima, two fifters by the 
fame mother, Latira and SOLMA, and the fon 


of a paternal uncle, Setim; here alfo the in- 
heritance muft be divided, by the rule, into /x 
parts: now, if the deceafed left a female flave 
and thirty gold mofrs, and, if Sorma confented 
to keep the flave inftead of her legal fhare, or a 
fixth, the remainder of the property muft then 
be divided into five parcels, fix gold mors fn 


each, of which Fatima and LaTira muft — 


receive each one parcel, and Sexim, the three 

parcels, which remain. It is obvious, that, if 

the firft calculation were made, in the preceding 

cafes, on a fuppofition, that the taker of the 

fpecifick thing was dead or incapable of inhe- 

riting, there would be either a defec? or an ex 
VOL. VI. xX ; 
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cefs if fome of the allotments to the other 
claimants. 

There is no difficulty in the chapter on the 
_ return®™, except what arifes from the Aradick 

idiom, to which the reader is probably by this 
time habituated ; but it is neceflary to remark, 
that, although, by the letter of the Kordn and 
the ftri@& rules of law, no return can be made 
to the widower or widow, yet an equitable prac- 
tice has prevailed, in modern times, of refurn- 
ing to them on failure of fharers by blood and of 
diftant kindred. The laft cafe in the chapter can 
rarely occur; and the refult of the calculation 
(which fills ten pages in the Perfian work of 


Maulavi Kasi) is, that, of 1440 parcels, the 
jour widows take (36 X 5 =) 180; the mime 
daughters (36X28=) 1008; and the /x female 
anceftors (36X7=) 252; fothat 45 parts go ta 
each widow, 112 to each daughter, and 42 ta 
each female anceftor. 

¢The rights of the paternal sineuliiiloe have 
been more difputed than any other point of 
Arabian law; no fewer than /eventy contra- 
dictory decifions having been made concerning 
them in the reign of Omar; but the difpute is 
‘now fettled among the Sunais according to the 


opinion of Asu HaniraA; and the chapter on 
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drvifion feems to have been inferted merely from 
tefpecat to ABu YusurF and MuHAMMED, who 
differited on this point ‘from their mafter *: it 
is one Of the cleareft chapters in the Strajiyyab, 
and will be ufeful to us, if the queftion fhould 
arife in a family of Sfzébs, who follow, no 
doubt, the opinions of Arr and Zap. ‘ The 
cafe called acdarityya, which was decided by the 
fon of THasir, and has acquired fuch celebrity 
in Irak, that it is diftinguifhed among the law- 
yers of that country by the epithet of a/gharra, 
or the /uminous, is a perfpicuous example of the 
erandfathér’s divifion in a double ratio with the 
fitter: the conjecture, formerly hazarded by 
myfelf, that it was named acdartyya, becaufe 
the rules of inheritance are djfturbed by it in 
favour of the grandfather, had occurred, I fee, 
to fome Arabs, arid is mentioned by SHARIF 
without difapprobation. 

It will be neceffary to illuftrate by examples 
the chapter on /ucceffion to vefted hereditary in- 
terefts {: and, firft, we may fuppofe, that Zaip 
had two wives, named. ZAINEB and LaTIFA, 
and that ZAINEB died pofleffed of feparate pro- 
perty, leaving her hufband, her mother ZunRa, 
and Hinpa, her daughter by her former huf- 
band: now the legal fhares, in order as the 
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fharers are named, would be a fourth, a firth, 
and a moiety; fo that regularly the eftate fhould 
be divided into fwe/ve parts, but it 1s here di- 
vided into four, becaufe there muft be a return 
to ZuuRA and Hiwnpa, in the proportion of 
their fhares, that is as one to three; but, when 
ZAID has taken his fourth, the three fourths, 
which remain, cannot be diftributed in that pro- 
portion ; and, fince ¢hree and four are prime to 
each other, we therefore multiply four, confi- 
dered as the number of perfons entitled to a re- 
turn, into four, the denominator of the huf- 
band’s /bare, and the fquare number anfwers 
the purpofe of integral diftribution ; for of /x- 
teen parcels ZAID will be entitled to four, ZuH-. 
RA to three, and HINDA to nine. 
_ Suppofe next, that ZArp himfelf dies, before 
any diftribution aCtually made, leaving only 
LATIFA before-mentioned, his mother Basira, 
and his father Asip: here four parts of the 
former inheritance having vefted in him, the 
diftribution is eafy; one part going to LATIFA, 
as her fourth, one alfo to Basira, as her third 
of the refidue, and two parts to ABID; in exact 
proportion to their feveral claims on his own 
eftate. 

Thirdly, {uppofe Hinpa to die before any 
actual diftribution, leaving the before-named 
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ZunRA, her grandmother, Zusarpa her 
daughter, and two fons, Ha T1F and BasHaAr: 
now fhe had a veffed interefi in nine parts out of 
the /ixteen, and, her own eftate being divifible 
into fx parts, we obferve, that me and fx are 
compofit to each other, or agree, as the Arabian 
phrafe is, i a third; fo that a third of fix, or 
two, muft be multiplied into /xteen, and the 
produ& thirty-two will be the denominator 
for both cafes; for of thirty-two parts nine will 
veft in Zunra (/x as mother to ZAINEB, 
and ¢éree as grandmother to Hinpa), fwe/ve im 
the two fons, ¢éree in ZUBAIDA, and eight in 
ZAIpD’s reprefentatives; fince, to afcertain the 
fhare of each individual, the juft-mentioned 
fhares out of fxteen muft be multiplied by swo, 
and thofe out of Ax, by three, which is here 
called the mea/ure of Hinpa’s vefted intereft. 
Let us fourthly fuppofe, that Zura alfo 
dies before any diftribution, leaving her huf- 


band Caas, and two brothers Catis and 


Tarir. Now her own eftate is arranged by 
four, the hufband taking a moiety, and each of 
the refiduaries one fourth; but four and nine are 
prime to each other; and four, therefore, mul- 
tiplied by ¢firty-two, produces an hundred and 
twenty-eight, the denominator of both cafes: 
we muft then multiply by four the fhares out of 
thirty-two, and by nine the fhares out of four, 
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and the products will be lots of the feveral 
claimants ; eg4t parcels going to LatTiFra, fix~ 
teen to ABID, eight to BasiRA, forty-eight in - 
moieties to Hatir and BAsHAR, twelve to Zu- 
BAIDA, eighteen to CAAB, and ezghteen in 
moieties to Caris and Tarir. 

We need only add, that, although the con- 
clufion of the chapter before us be obfcured by 
jts extreme concifenefs, yet it plainly means, 
that, “when any number of heirs die fuc- 
“ ceflively before the diftribution, if the /Lares 
“‘ vefled in the laft deceafed do not quadrate 
“‘ with the arrangement of his own eftate, we 
“ muft confider all thofe, who died before him, 
“‘ as one deceafed heir, and himielf as the fecond, 
“and then work by the preceding rules ;”” to 
give more examples would be very eafy, but 
the reader would find them infupportably te- 
dious. | | 

All controverfies on the claims of the next of 
kin, who are neither /barers nor re/iduaries, are 
now at an end *; for it feems to be fettled, that 
‘they fucceed according to the order prefcribed 
in our text. | 


I. On the fvf clafs of diftant kindred the 
doGtrine of Anu Yusur has far more fimplicity 


% 
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than that of MuHAMMED, in which there is an 
appearance of intricacy ; but an attentive reader 
‘will find no difficulty in the cafe reduced to the 
form of a table, in which the loweft of the 
fix ranks are fuppofed to be the claimants of 


AMRv’s eftate *: he will fee, that Anu YusurF 
would divide that eftate into jfteen parts, giving 
one to each of the female, and fwo, by the rule 
in the Koran, to each of the male, defcendants; 
but that MunamMMepD would arrange it in_/xty 
parcels, twenty-four of which would go to the 
reprefentatives of the ¢hree fons, and thirty-/ix 
to thofe of the ize daughters; due regard be- 
ing paid to the double porticn of the male de- 
{cendants, fo as to bring the fhares of the ¢qwelve 
claimants to the following order from the left 
hand, twelve, eight, four; nine, three, fix; fix, 
two, four; three, two, one. ‘The corredtnefs of 
this method has, it feems, obtained it a prefer- 
ence over that of Anu Yusur, whofe practice, 
however, is followed, on account of its facility, 
in Bokhdra and fome other places ; although of. 
the two different traditions from Asu Hanira, 
that reported by MuHAMMED be the more 
publickly known and the more generally be- 


lieved. | 
The reader would be unneceffarily fatigued, 
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if we were to exhibit every ftep of the arithme-~ 
tical procefs, by which the eftate of AMru muft 
be diftributed, according to the opinion of Mu- 
HAMMED, between his great grandfon by fe- 
males only, and his two great granddaughters, 
who have the advantage of a male in the line 
of defcent*; nor does the fection concerning 
the difference of fides require elucidation. 

II. On the fecond clafs, or the grandfathers 
and grandmothers, who are excluded from /bares, 
_ we need only fum up the doétrine of our au- 


thor in the words of SHaRiF :—‘*. The degrees 
‘in this cafe are either equal or unequal ; if 
** unequal, the nearer is preferred ; if egua/, the _ 
“preference is given to the perfon claiming 
“* through a fharer; if there be an equality in 
“‘ that refpedt, the /ides muft be the fame or dif- 
“ ferent; if different, the diftribution muft be 
** made in ‘birds, the paternal fide having a 
‘© double allotment ; if the fame, the fexes of the 
“‘ yoots, or anceftors, muft agree, or not; if 
“ they agree, the eftate muft be diftributed ac- 
‘cording to the perfons of the dranches, or 
claimants; if not, according to the frf? rank 
‘‘ that differs, as in the preceding clafs t.” 

IIIf. There feems no difficulty in the chap- 
ter { on the third clafs of diftant kindred ; but 
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it muft be remarked, that although the brothers 
and fifters by the fame mother only take equally, 
according to the Koran, without any diftinGion. 
of fex, yet that exception to the general rule by 
no means extends to the z/ue of fuch brothers 
and {fifters, 

IV. Although the claims of uncles and aunts, 
in three cafes, be clearly explained in the text *, 
yet it may not be improper to fubjoin an ex- 
ample from the commentary of Maulavi Ka- 
stm, which the following pedigree will make 
more intelligible than his dry ftate of the cafe; 


Hinpa—Amru—Sulma(—Sunait)—UMaAR 


» t FG 





LEBID Zaineh Azza BECR 
ee ee rR e EO 
ZAID. 


AMRu, having had by Hrnpa a fon, named 
LEBID, married Sutma, by whom he had a 
daughter, named ZAINEB: after AMRu’s death, 
SULMA married SUHAIL, to whom fhe pro- 
suced Azza, and after his death, fhe married. 
Umar, by whom fhe became the mother of 
Becr: now ZaAip was the fon of Lesip and 
Azza; and he died, leaving yo heirs but 
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Becr the brother, by the fame mother, of his 
mother AZZA, and ZAINEB, who was his fa- 
ternal aunt by the fame father AMru, and his 
maternal aunt by the fame mother Sutma. In 
this cafe, the property of Zarp muft be divided 
into mine parcels, of which the paternal aunt 
will have ‘wo ¢birds; and the remaining therd 
will go to the maternal uncle and aunt in the 


ratlo of fwo to one; fo that ZAINEB, in her. ' 


two characters, will be entitled to /even ninths. 
There feems no neceflity to expatiate on the 
children of uncles and aunts, or on the cou/ins, 
as we fhould call them, in different degrees * ; 
becaufe the text will be fufficiently perfpicuous 
to thofe, who perfectly underftand the preced- 
ing fections.: but, fince a curious cafe is put by 
SHAriF, I am unwilling to fupprefs it; efpe- 
cially as it will throw light on the whole fubje& 
before us. The father of Amru had a brother, 
ZAID, and two fifters, ZAINEB and AAISHA, 
by the fame father only: his mother alfo had a 
brother, HarETH, and two fifters by the fame 
father, named Hinpa and Asma: firft, his 
father and mother died; then, all his uac/es and 
aunts, leaving the following iffue: Zarp left 
two daughter’s daughters, who were alfo the 
daughters of ZAINEB’s fons; AIsHA, two fons 
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of her daughter; Haretu, two daughter's 
fons, who were alfo the fons of the fon of Hrn- 
DA; and Asima, two daughter's daughters ; 
as in this pedigree ; 

ZAID. ZAINES. AaAisHA. Ha’reTH. Hinpa. AsiMa, 


Di-—S. D. D5. 4 “D: 


| | | | 


- DD, S, S. $$ D.D. 








Amru himfelf afterwards died, with no heirs 
but the grandchildren of his uncles and aunts: 
In this cafe Apu Yusur would have divided 
the inheritance into ¢hzrty parts; fwenty for the 
paternal {ide ; that is, five for each of the fons, 
and as many for each of the daughters, who 
have a double relation ; and fen for the maternal 
fide, or four for each of the fons, who are dou- 
bly related, and ome for each of the daughters: 
but MouammMep, having divided Amru’s 
eftate into fhirty-/x allotments, would have 
given fwenty-four to the paternal, and twelve 
to the maternal fide; that is, Ax to each of 
ZAip’s granddaughters, as fuch, and four to - 
each of them, as granddaughters of ZAINEB; 


two to each of AaisHa’s grandfons; three to 


each grandfon of Haretn, as fuch; and two 
more to each of them, as grandfons of HinpA; 
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while one thirty-Axth part would have gone to 
each of AsIMA’s female defcendants. The rea- 
fon of thefe different diftributions will appear 
from what has preceded ; ‘but the arithmetical 
proceffes would fill many pages, and would be 
thought, I am perfuaded, unneceflarily prolix. 

On the chapter concerning hermaphrodites *, 
I hall make no particular obfervation ; fipce 
monftrous births are, I truft, extremely rare in 
all countries, and the fubjett is too fhocking to 
be difcuffed without actual neceflity; nor will 
_ it anfwer, I imagine, any ufeful purpofe to re- 
late the old radian ftories, and ftrange opi- 
nions of fome lawyers, concerning the longeft 
poffible time of geftationt; which is now 


-limited, on the authority of AAIsHA, one of 
MOHAMMED ’s wives, to ¢wo years; and, though 
the Mu/elmans have traditionary accounts of 
three, four, or even five children produced at 
one birth, yet the practice, we find, is to re- 
ferve the fhare of one fon; or that of one daugh- 
ter, if, on fuppofition of her birth, the fum 
referved would be largert. The practice of 
refervation for the unborn child is well explain- 
ed by the cafe in the text, to which we may 
now proceed, fince the reft of the chapter needs 
no illuftration ; unlefs it be neceflary to inform 
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the reader, that a widow ought by law to ab- 
ftain for a certain time after her hufband’s 
death, from the careffes of any other man ; and, 
if fhe freely confefs that fhe has not abftained, 
it cannot be certain, that her hufband was the 
father of a child born more than fix months 
after his death. Let us then fuppofe AmRu to 
die, leaving a daughter ZaIneB, his mother 
AsuMa, his father Legip, and his wife H1n- 
Da enfeint*. So that, if a male child be born, 
Amro’s eftate ought regularly to be divided 
into ¢wenty-four parts, but, on the birth of a 
female, into fwenty-feven; becaufe, in the firft 
cafe, the /Pares are an eighth, for the widow, 
and a fxth for each of the parents ; but, in the 
fecond, befides the fhares juft mentioned, the 
' daughters would have two-thirds between them, 
and it would be the cafe of Mimberiyyat. Now 
three is the common meafure of twenty-four and 
twenty-feven, and the feveral meafures of thofe 
numbers are eight and nine, either of which,. 
multiplied into the other who number, gives 
two hundred and fixteen for the product; and 
that, according to what has preceded, is the 
number of fhares into which the inheritance 
muft be actually divided. In the firft cafe 
HinpaA would have fwenty-feven fhares; LEBID 
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and Asuma, each thirty-fix ; the pofthumous 


— fon feventy-eight, and ZAINEB, his fifter, therty- 


nine; but, in the fecond, the widow would 
have fwenty-four; and each of the parents, 
thirty-two; while the pofthumous daughter and 
her fifter would divide the remainder between 
them, each taking /-rty-four fhares. Should 


Jour pofthumous fons be born, ninety-nine fhares 


would go to the widow and both parents; while 
the remainder would be divided among the 
children by the rule before mentioned, ZAINEB 


' receiving thirteen parts, and each of her bro- 


thers ‘wenty-/ix; but, in the cafe of a mifcar- 
riage, the daughter would be entitled to a bun- 
dred and eight parts, or a moiety of the whole 
eftate, and the mine parts remaining would go to 
Lesip as refiduary heir. 

The time, at which an abfent perfon is pre-’ 
fumed in law to be dead, has varied, we fee, in 
different ages*; but the modern practice I under- 


ftand to be this: if Zarp has been fo long ab- 


fent, that no man can tell whether he be dead 
or alive, and if feventy years have elapfed from 
the day of his birth, he is prefumed to be dead, 
as to bis own property, from the end of that 
term, but, as to his hereditary claims on the 


property of another, from the day of his abfence; 
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fo that, in the firft cafe, no perfon, dying within 
the feventy years, could have inherited any part 
of dis eftate; nor, in the fecond, could he inherit 
from any one, who died after the day, when he 
firft was miffed. Though the arrangement of an 
inheritance, on which an abfent perfon may have 
a claim, be fufficiently clear from what has juft 
preceded, yet a feigned cafe in illuftration of it 
will not, perhaps, be thought wholly fuperflu- 
ous. If Hrnpa then die at Mur/bedabad, leav- 
ing AmRu her hufband, with two fifters of the 
-whole blood, Na’prra and Sacr’Na, all refiding 
in that city, and a whole brother ZarD, who 
has long been abfent and unheard of, we mutt 
confider what effeét his life or his death would 
have on the inheritance: if he be dead, AMru 
muft have a moiety of the eftate, and the fifters 
two thirds between them; and, if he be living, 
the widower will ftill have a right to his half, 
but ZAID will take twice as much as either of 
the fifters. Now, on the firft fuppofition, the af- 
fets of H1npA muft be divided, as we have 
fhown, into feven fhares, of which AMRu mutt 
have three, and each of the fifters, two; but, on 
the fecond, into eight parts, four of which go 
to the hufband, and two to the brother, while 
Napira and Saci'NA can only have one a 
piece; fo that the widower has an intereft in 
fuppofing ZAID alive, and the fifters, in fup- 
pofing him dead: jifty-/ix, therefore, or the 
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product of feven and eight, which are prime to 
one another, is the number of fhares, into which 
the eftate muft be divided ; twenty-four of them 
being delivered to AmRru, and feven to each of 
the females, as the leaft fhares to which they can 
in either event be feverally entitled; if Zap 
then return to the city, four fhares more go to 
Amro, and fourteen are the right of the bro- 
ther; but, if his death be proved, or prefumed 
by lapfe of time, the eighteen referved fhares 
muft be divided equally between Saci'Na and 
Na DIRA, to complete their two fevenths, which 
the law gives, in that cafe, to each of them. 
The Per ian commentator has added three cafes, 
in one of which the two firft divifors of the af- 
fets are compofit to each other; but the opera- 
tion in all of them is too eafy to require an exe 
ample. 

In the fe&tions concerning apoftates and pri- 
foners of war*, there feems to be no obfcurity; 
but it is proper to add, that, as the law is now 
fettled, the heirs of an apoftate, who were in 
being at the time of his death, are entitled to 
their legal fhares, whether they were born be- 
fore or after his apoftafy ; though a hufbard or 
wife cannot fucceed to an apoftate, becaufe a 
change of religion is an immediate diffolution of 
the marriage. 
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We are now come to the concluding fection, 
which cannot be better illuftrated than by two 
feigned cafes from the Perfian and Arabian com- 
ments. 1. ZArpD and his daughter ABLA were 
at fea in the fame fhip, together with BAsHar, 
his brother's fon, and his great nephew AMRU, 
fon of BasHar: the fhip was loft, and all, 
who were in it, perifhed; fo that which of 
them firft died, could never be clearly afcer- 
tained. Now Amru left behind him a wife 
and a daughter; and ABLA had an only fon: 
in this cafe, by the opinion of Apu HANIFAH 
and his followers, the four drowned perfons 
are fuppofed to have perifhed in the fame in- 
ftant, and their feveral eftates go to their fur- 
viving heirs refpectively, according to the rules, 
which have been already explained ; but by one 
of two traditions from ALI, the affets of Zap 
being equally divided, and As La being fup- 
pofed to have outlived her father, the fon takes 
one moiety in her right, while the other moiety 
is conceived at firft to have vefted in Basuar, 
and then in Amru, between whofe widow and 
daughter it is diftributable according to law. 
2. Ka’sim and his younger half-brother Hasan 
were drowned in the fame boat, each leaving a 
mother, a daughter, and a patron, by whom each 
of them had been manumitted: then, if each of 
them left ninety pieces of gold on fhore, the pro- 
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perty of each muft be feverally diftributed, ac- 
cording to the HANrFEANS; the daughter of 
each taking balf, or forty-five pieces; the mother 
a fixth, or fifteen, and the manumittor, as refi- 
duary, the thirty pieces which remain; but ac- 
cording to ALT, the younger brother Hasan be- 
ing firft confidered as the furvivor, that refidue 
vefts in him, and is then diftributed, in the jut 
mentioned ratio; balf of it, or fifteen, going to 
his daughter ; a jixth, or five pieces, to his mo- 
ther ; and ten, the refidue, to his patron; next, 
Ka’s1m being fuppofed to have furvived, the 
fame rule is applied to him; fo that the daughter 
of each takes on the whole /ixiy; the mother, 
twenty ; and the manumittor, ten pieces of gold, 
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VOL. VI. 


AN 


ESSAY 


ON 


THE LAW OF BAILMENTS. 





In tutelis, societatibus, fiductis, mandalis, rebus emptis-venditis, conductis-lo- 
catis, quibus vite societas continetur, magni est judicis statuere (presertim 
cium in plerisque sint judicia contraria), quid quemque cuique prestare 
oportcat. 

Q. Scevota, apud Cic. de Offic. Jit. III. 





ESSAY 


THE LAW OF BAILMENTS. 


HAVING lately had occafion to examine with 
fome attention the nature and properties of 
that contract, which lawyers call BAILMENT, 
or, A delivery of goods on a condition, expreffed 
or implied, that they fball be reftored by the bailee~ 
$0 the bailor, or according to bis direétions, as 
Joon as the purpofe, for which they were bailed, 
fball be anfwered, I could not but obferve with 
furprife, that a title in our Encuitsu law, which 
feems the moft generally interefting, fhould be 
the leaft generally underftood, and the leaft pre- 
eifely afcertained. Hundreds and thoufands of 
men pafs through life, without knowing, or 
caring to know, any of the numberlefs nice- 
ties, which attend our abftrufe, though elegant, 
fyftem of real property, and without being at 
all acquainted with that exquifite logick, on 


$26 THE LAW 


which our rules of fpecial pleading are founded ; 
but there ‘is hardly a man of any age or ftation, 
who does not every week and almoft every day 
contract the obligations or acquire the rights of a 
birer or a letter to bire, of a borrower or alender, 
— of a depofitary or a perfon depofiting, of acommif~ 
jioner or an employer, of a receiver or a giver, 
in pledge; and what can be more abfurd, as 
well as more dangerous, than frequently to be 
bound by duties, without knowing the nature 
or extent of them, and to enjoy rights, of which 
we have no juft idea? Nor muft it ever be for- 
gotten, that the contracts above-mentioned are 
among the principal fprings and wheels of civil 
fociety; that, if a want of mutual confidence, 
or any other caufe, were to weaken them or 
obftruc& their motion, the whole machine would 
_ inftantly be difordered or broken to pieces: pre- 
fervé them, and various accidents may ftill de- 
prive men of happinefs; but deftroy them, and 
the whole fpecies muft infallibly be miferable. 
‘It feems therefore aftonifhing, that fo important 
‘a branch of jurifprudence fhould have been fo 
long and fo ftrangely unfettled in a great com- 
‘mercial country; and that, from the reign of 
EL1zaBETH to the reign of ANNE, the doétrine 
of bailments fhould have produced more con- 
‘tradictions and confufion, more diverfity of opt- 
nion and inconfiftency of argument, than any 
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other part, perhaps, of juridical learning; at 
leaft, than any other part equally fimple. 

Such being the cafe, I could not help imagin- 
ing, that a fhort and perfpicuous difcuffion of 
this title, an expofition of all our ancient and 
modern decifions concerning it, an attempt to 
reconcile judgments apparently difcordant, and to 
illuftrate our laws by a comparifon of them with 
thofe of other nations, together with an invefti- 
gation of their true {pirit and reafon, would not 
be wholly unacceptable to the ftudent of Engli/h 
law; efpecially as our excellent BLACKsTONE, 
who of all men was beft able to throw the clear- 
eft light on this, as on every other, fubje@t, has 
comprifed the whole doétrine in three para- 
graphs, which, without affecting the merit of his 
incomparable work, we may fafely pronounce 
the leaft fatisfactory part of it; for he reprefents 
lending and letting to bire, which are bailments 
by his own definition, as contracts of a diftiné 
Jpecies; he fays nothing of employment by com- 
mijffion; he introduces the doGrine of a diftre/s, 
which has an analogy to a pawn, but is not pro- 
perly bailed; and, on the great queftion of re- 
Jponjfibility for negleét, he {peaks fo loofely and 
indeterminately, that no fixed ideas can be col- 
lected from his words*. His commentaries are _ 


* 2, Comm. 452,453) 454- 
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the moftcorrect and beautiful outlme, that ever was 
exhibited of any human fcience; but they alone 
will no more form a lawyer, than a general map 
of the world, how accurately and elegantly fo- 
ever it may be delineated, will make a geogra- 
pher: if, indeed, all the titles, which he pro- 
feffed only to fketch in elementary difcourfes, 
were filled up with exactnefs and perfpicuity, 
Englifbmen might hope at length to poffefs a 
digeft of their laws, which would leave but little 
room for controverfy, except in cafes depending 
on their particular circumftances; a work, which 
every lover of humanity and peace muft anxi- 
- oufly wifh to fee accomplifhed. The following 
eflay (for it afpires to no higher name) will ex- 
plain my idea of fupplying the omiffions, whe- 
ther defigned or involuntary, in the Com- 
mentaries on the Laws of ENGLAND. 

I propofe to begin with treating the fubject 
analytically, and, having traced every part of it 
up to the firft principles of natural reafon, fhall 
proceed biftorically, to fhow with what perfec 
harmony thofe principles are recognifed and efta- 
blifhed by other nations, efpecially the ROMANS, 
as well as by our ENGLIsH courts, when their 
decifions are properly underftood and clearly 
diftinguifhed ; after which I fhall refume /yz- 
thetically the whole learning of bailments, and 
expound fuch rules, as, in my humble appre- 
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henfion, will prevent any farther perplexity on 
this interefting title, except in cafes very pecu- 
liarly circumftanced. | 

From the obligation, contained in the defini- 
tion of bailment, do reftore the thing bailed at a 
certain time, it follows, that the bailee muft keep 
it, and be refponfible to the bailor, if zt be /oft or 
damaged; but, as the bounds of juftice would in 
moft cafes be tranfgreffed, if he were made an- 
fwerable for the lofs of it without bis fault, he 
can only be obliged to keep it with a degree of 
care proportioned to the nature of the bailment; 
and the inveftigation of this degree in every par-, 
ticular contract is the problem, which involves 
the principal difficulty. | 

There are infinite fhades of care or diligence 
from the flighteft momentary thought, or tran- . 
fient glance of attention, to the moft vigilant 
anxiety and folicitude; but extremes in this cafe, 
as in moft others, are inapplicable to praétice: 
the firft extreme would feldom enable the bailee 
to perform the condition, and the fecond ought 
not in juftice to be demanded ; fince it would be 
harfh and abfurd to exact the fame anxious care, 
which the greateft mifer takes of his treafure, 
from every man, who borrows a book or a feal. 
The degrees then of care, for which we are feek- 
ing, muft lie fomewhere between thefe extremes ; 
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and, by obferving the different manners and 
chara@ters of men, we may find a certain ftand- 
ard, which will greatly facilitate our inquiry; 
for, although fome are exceffively carelefs, and 
others exceflively vigilant, and fome through 
life, others only at particular times, yet we 
may perceive, that the generality of rational men 
ufe nearly the fame degree of diligence in the 
conduét of their own affairs; and this care, there- 
fore, which every perfon of common prudence and 
capable of governing a family takes of bis own 
‘concerns, is a proper meafure of that, which 
would uniformly be required in performing 
every contract, if there were not {trong reafons 
for exacting in fome of them a greater, and per- 
mitting in others a le/s, degree of attention. 
Here then we may fix a conftant determinate 
point, on each fide of which there is a feries con- 
fitting of variable terms tending indefinitely to- 
wards the above-mentioned extremes, in propor- 
tion as the cafe admits of indulgence or demands 
rigour: if the conftruétion be favourable, a de- 
gree of care lefs than the ftandard will be fuffi- 
cient; if rigorous, a degree more will be required ; 
and, in the firft cafe, the meafure will be that 
care, which every man of common fenfe, though 
abfent and inatientive, applies to his own af- 
fairs; in the fecond, the meafure will be that 
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attention, which a man remarkably exaé and 
thoughtful gives to the fecuring of his perfonal 
property. 

The fixed mode or ftandard of diligence I 
fhall (for want of an apter epithet) invariably 
call ORDINARY; although that word 1s equivo- 
cal, and fometimes involves a notion of degra- 
dation, which [ mean wholly to exclude; but 
the unvaried ufe of the word in one fenfe will 
prevent the leaft obfcurity. The degrees on 
each fide of the ftandard, being indeterminate, 
need not be diftinguifhed by any precife deno- 
mination: the firft may be called Less, and 
the fecond, MORE, THAN ORDINARY dili- 


gence. 
Superlatives are exactly true in mathematicks; : 


they approach to truth in abftract morality ; but 
in praCtice and actual life they are commonly 
falfe : they are often, indeed, ufed for mere in- 
tenfives, as the Most diligent for veRyY diligent; 
but this is a rhetorical figure; and, as rhetorick, 
like her fifter poetry, delights in fiction, her lan- 
guage ought never to be adopted in fober invefti- _ 
gations of truth: for this reafon I would reject 
_ from the prefent inquiry all fuch expreffions as 
the utmoft care, all poffible, or all imaginable, 
diligence, and the like, which have been the 
caufe of many crrors in the code of ancient 
’ Rome, whence, as it will foon be demonttrated, 


$32 THE LAW 


they have been introduced into our books even 
_ of high authority. 

Juft in the fame manner, there are infinite 
fhades of default or neglect, from the flighteft 
inattention or momentary abfence of mind to 
the moft reprehenfible fupinenefs and ftupidity: 
thefe are the omiffions of the before-mentioned 
degrees of diligence, and are exactly correfpond- 
ent with them. Thus the omiffion of that 
care, which every prudent man takes of bis own 
property, is the determinate point of negligence, 
‘on each fide of which is a feries of variable 
modes of default infinitely diminifhing, in pro- 
portion as their oppofite modes of care infinitely - 
increafe; for the want of extremely great care is 
an extremely little fault, and the want of the 
flighteft attention is fo confiderable a fault, 
that it almoft changes its nature, and nearly be- 
comes in theory, as it exactly does in practice, a 
breach of truft-and a deviation from common 
honefty. This known, or fixed, point of negli- 
gence 1s therefore a mean between fraud and 
accident; and, as the increafing feries con- 
tinually approaches to the firft extreme, without 
ever becoming precifely equal to it, until the laft 
term melts into it or vanifhes, fo the decreafing 
feries continually approximates to the fecond ex- 
treme, and at length becomes nearer to it than 
any aflignable difference: but the laft terms be- 
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ing, as before, excluded, we muft look within 
them for modes applicable to practice; and thefe 
we fhall find to be the omiffions of fuch care as 
aman of common fenfe, however inattentive, and 
of fuch as a very cautious; and vigilant man, re- 
{pectively take of their own poffeffions. 

The conftant, or fixed, mode of default I like- 
wife call ORDINARY, not meaning by that epi- ~ 
thet to diminith the culpability of it, but wanting 
a more appofite word, and intending to ufe this. 
word uniformly_in the fame fenfe: of the two 
variable modes the firft may be called GREATER, 
and the fecond, LEss, THAN ORDINARY, or the 
firft Gross, and the other, sLIGHT negleét. 

{t is obvious, that a bailee of common honefty, 
if he alfo have common prudence, would not be 
more negligent than ordinary in keeping the 
thing bailed: fuch negligence (as we before have 
intimated) would be a violation of good faith, 
and a proof of an intention to defraud and i injure 
the bailor. 

It is not lefs obvious, though lefs pertinent to 
the fubyedt, that infinite degrees of fraud may be 
conceived increafing in a feries from the term 
where gro/s négleét ends, to a term, where pofi- 
tive crime begins; as crimes likewife proceed 
gradually from the lighteft to the moft atrocious ; 
and, in thefame manner, there are infinite degrees 
of accident from the limit of extremely flight ne-_ 
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gle& to a force irrefiftible by any human power. 
Law, as a practical {cience, cannot take notice 
of melting lines, nice difcriminations, and eva- 
nefcent quantities; but it does not follow, that 
neglect, deceit, and accident, are to be confidered 
as indivifible points, and that no degrees whatever 
on either fide of the ftandard are acmibies in 
legal difquifitions. 

Having difcovered the feveral modes of dili~ 
gence, which may juftly be demanded of con- 
trating parties, let us inquire in what particular 
cafes a bailee is by natural law bound to ufe 
them, or to be anfwerable for the omiflion of 
them. 

When the contraé& is reciprocally beneficial to 
both parties, the obligation hangs in an even ba 
lance; and there can be no reafon to recede from 
the ftandard: nothing more, therefore, ought ‘in 
that cafe to be required than ordinary diligence, 
and the bailee fhould be refponfible for no more 
than ordinary neglect; but it is very different, 
both in reafon and policy, when one only of the 
contracting parties derives advantage from the 
contract. 

If the bailor only receive benefit or convenience 
from the bailment, it would be hard and unjuft 
to require any particular trouble from the bailee, 
who ought not to be molefted unneceflarily for 
his obliging condu@: if more, therefore, than 
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good faith were exacted from fuch a perfon, 
that is, if he were to be made anfwerable for lefs 
than grofs neglect, few men after one or two 
examples, would accept goods on fuch terms, 
and focial comfort would be proportionably im- 
paired. 

On the other hand, when the bailee alone is 
benefited or accommodated by his contraQ, it is. 
not only reafonable, that he, who receives the 
benefit, fbould bear the burden, but, if he were 
not obliged to be more tban ordinarily careful, 
and bound to anfwer even for flight negled&, 
few men (for acts of pure generofity and friend~ 
fhip are not here to be {uppofed) would part with 
their goods for the mere advantage of another, 
and much convenience would confequently be 
Joft in civil fociety. 

This diftinétion is conformable not only to 
natural reafon, but alfo, by a fair prefumption, 
to the intention of the parties, which conftitutes 
the genuine law of all contraéts, when it con- 
travenes no maxim of morals or good govern~ 
ment; but, when a different intention is ex- 
preffed, the rule (as in devifes) yields to it; and 
a bailee without benefit may, by a fpecial under. 
taking, make himfelf liable for ordinary, or flight, 
neglect, or even for inevitable accident: hence, as 
an agreement, that a man may fafely be difboneft, is 
repugnant to decency and morality, and, as no 
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man -fhall be prefumed to bind himfelf againft 
 irrefiftible force, it is a juft rule, that every bailee 
is re{ponfible for fraud, even though the contrary 
be ftipulated, but that no bailee is refponfible 
for accident, unlefs it be moft exprefsly fo agreed. 

The plain elements of natural law, on the fub- 
jet of refponfibility for neglect, having been 
traced by this fhort analyfis, I come to the fe- 
cond, or biftorical, part of my efflay; in which 
I fhall demonftrate, after a few introdutory re- 
marks, that a perfeét harmony fubfifts on this 
mterefting branch of jurifprudence in the codes 
of nations moft eminent for legal wifdom, par- 
ticularly of the RoMANs and the ENGLIsi. 

Of all known Jaws the moft ancient and ve- 
nerable are thofe of the Jews; and among the 
Mofaick inftitutions we have fome curious rules 
on the very fubje& before us; but, as they are 
not numerous enough to compofe a fyftem, it 
will be fufficient to interweave them as we go 
along, and explain them in their proper places: 
for a fimilar reafon, I fhall fay nothing here of — 
the 4itick laws on this title, but fhall pro- 
ceed at once to that nation, by which the wii- 
dom of ATHENS was eclipfed, and her glory 
extinguifhed. 

The decifions of the old Roman lawyers, col- 
le€ted and arranged in the fixth century by the 
order of JUSTINIAN, have been for ages, and in 
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fome degree ftill are, in bad odour among Ex- 
glifobmen : this ig an honeft prejudice, and flows 
from a laudable fource; but a prejudice, moft 
certainly, it is, and, like all others, may be carried 
to a culpable excefs. | 

The conftitution of RoME was originally ex- 
cellent; but, when it was /fetiled, as hiftorians 
write, by AuGuUsTUS, or, in truer words, when 
that bafe diffembler and cold-blooded affaffin C. 
Offavius gave law to millions of honefter, wifer, 
and braver men than himfelf by the help of a_ 
profligate army and an abandoned fenate, the 
new form of government was in itfelf abfurd and 
unnatural; and the ler regia, which concen- 
trated in the prince all the powers of the ftate 
both executive and legiflative, was a tyrannous 
ordinance, with the name only, not the nature, 
ofa law*; had it even been voluntarily conceded, 
as it was_in truth forcibly extorted, it could not 
have bound the fons of thofe who confented to 
it; for, “© a renunciation of perfonal rights, efpe- 
“cially rights of the higheft nature, can have 
“sno operation beyond the per/ons of thofe, who 
“renounce them.” Yet, iniquitous and odious 
as the fettlement of the conftitution was, UL- 
PIAN only {poke in conformity to it, when he 
faid that “ the will of the prince had the force 


° # D. Ty he I. 
VOL. VI. Z 


338 | THE LAW 


‘‘ of law;” that is, as he afterwards explains 
himfelf, in ibe ROMAN empire; for he neither 
meaned, nor could be mad enough to mean, that 
the propofition was juft or true as a general 
maxim. So congenial, however, was this rule 
or fentence, ill underftood and worfe applied, to 
the minds of our early NorMaAN kings, that 
fome of them, according to Sir JoHN ForRTESCUE, 
‘* were not pleafed with their own laws, but ex- 
“‘ erted themfelves to introduce the civil laws 
“of Itome into the government of ENGLAND*;” 
and fohateful was it to our fturdy anceftors, that, if 
Joun of SavisBury be credited, ‘‘ they burned 
** and tore all fuch books of civil and canon law 
‘“* as fell into their hands7 :’’ but this was intem- 
perate zeal; and it would have been fufficient to’ 
improbate the publick, or conftitutional, maxims 
of the Roman imperial law, as abfurd in them- 
felves as well as inapplicable to our free govern- 
' ment, without rejeQing the whole fyftem of pri- 
vate jurifprudence as incapable of anfwering 
even the purpofe of illuftration. Many pojitive 
inftitutions of the /iomans are demonitrated by 
FoRTESCUE, with great force, to be far furpafled 
in juftice and fenfe by our own immemorial cuf- 
toms; and the refcripts of SEVERUS or CARA= 
CALLA, which were laws, it feems, at Rome, 


* De Laud. Leg. Angl. c. 33. 94. + Seld. é# Fort. ¢. 33. 
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have certainly no kind of authority at Weftmin- 
fier; but, in queftions of rational law, no caufe 
can be affigned, why we fhould not fhorten our 
own labour by reforting occafionally to the wif> 
dom of ancient jurifts, many of whom were the 
moft ingenious and fagacious of men. What is 
good fenfe, in one age, muft be good fenfe, all 
circumftances remainiag, in another; and pure 
unfophifticated reafon is the fame in ITALY and © 
in. ENGLAND, in the mind ofa PAPINIAN and 
of a BLACKSTONE. 

Without undertaking, therefore, in all in 
ftances, to reconcile NeErva with ProcuLus, 
LaBEO with JuLIAN, and Gatus either with 
Cexsus or with himfelf, I fhall proceed to'ex- 
hibit a f{ummary of the Roman law on the fub- 
jet of refponfbility for negled. 

The two gréat fources, whence all the deci-. 
fions of civilians in this matter muft be derived, 
are two laws of Utp1an; the firft of which is _ 
taken from his work on Sabinus, and the fecond 
from his traét on the Edi&: of both thefe laws 
I fhall give a verbal tranflation according to my 
apprehenfion of their obvious meaning, and fhall 
then ftate a very learned and interefting contro- 
verfy concerning them, with the principal argu- 
ments on each fide, as far as they tend to eluci- 
date the queftion before us. 

“Somecontratts, fays the great writeron Sadinus, 

Z 2 
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“‘ make the party refponfible for DECEIT ONLY; 
“ fome, for both DECEIT AND NEGLECT. No- 
‘‘thing more than refponfbility for DECEIT is 
‘‘ demanded in DEPOSITS and POSSESSION AT 
“ wiILL; both DECEIT AND NEGLECT are in- 
“ hibited in COMMISSIONS, LENDING FOR 
‘““ USE, CUSTODY AFTER SALE, TAKING IN 
“ PLEDGE, HIRING; alfo in PORTIONS, GUAR 
“ DIANSHIPS, VOLUNTARY WwoORK: (among 
“ thefe soME require even more than ordinary 
‘“ DILIGENCE). PARTNERSHIP and UNDI-~ 
‘© VIDED PROPERTY make the partner and joint- 
“¢ proprietor an{werable for both DECEIT AND 
6 NEGLIGENCE*.” | 

‘“In contra€ts, fays the fame author in his 
“ other wotk, we are fometimes refponfible for 
“ DECEIT ALONE; fometimes, for NEGLECT 
*¢ auso; for DECEIT ONLY in DEPOSITS; be- 
“< caufe, fince NO BENEFIT acerues to the de- 
‘“‘ pofitary, he can juftly be anfwerable for no 
“more than DECEIT; but, if a REWARD hap- 
‘pen to be given, then a refponfibility for NE- 
‘“ GLECT ALSO Is required; or, if it be agreed 


* Contraétus quidam poLum malum DUNTAxar recipiunt; 
quidam, et DOLUM ET CULPAM. DoLum tantum pEPosITUM 
et PRECARIUM; DOLUM ET CULPAM, MANDATUM, COMMO- 
DATUM, VENDITUM, PIGNORI ACCEPTUM, LOCATUM} item 
DOTISDATIO, TUTEL#, NEGOTIA GESTA: (in his QUIDAM et 
DILIGENTIAM). SOCIETAS et RERUM COMMUNIO et DOLUM 
ET CULPAM recipit. D. 50. 17. 23. 
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* at the time of the contrac, that the depofitary 
 fhall anfwer both for NegLEcT and for acci- 
“ DENT: but, where A BENEFIT accrues to 
“ BOTH parties, as IN KEEPING A THING 
** SOLD, a8 in HIRENG, as in PORTIONS, as in 
“ PLEDGES, aS IN PARTNERSHIP, both DE- 
“ CEIT AND NEGLECT make the party liable. 
** LENDING FOR USE, indeed, is for the moft 
“part BENEFICIAL to the BORROWER ONLY; 
** and, for this reafon, the better opinion is that 
“ of Q. Mucius, who thought, that HE fhould 
“be refponfible not only for NEGLECT, but 
“even for the omiflion of more than ordinary 
“ DILIGENCE™.” 

One would fcarce have believed it poflible, 
that there could have been two opinions on laws 
fo perfpicuous and precife, compofed by the fame 
writer, who was indubitably the beft expofitor 


* In contraCtibus interdum DoLUM soLuM, ‘interdum ET 
CULPAM, pref{tamus; DOLUM in DEPOSITO; nam, quia 
NULLA UTILITAS ejus verfatur, apud quem deponitur, me- 
rito DoLus preftatur soLus; nifi forte et MERCEs acceflit, 
tunc enim, ut eft et conftitutum, ETIAM CULPa exhibetur ; 
aut, fi hoc ab initio convenit, ut et CULPAM et PERICULUM | 
preftet is, penes quem deponitur: fed, ubi UTRIUSQUE UTI- 
LITAS vertitur, ut in EMPTO, ut in LOCATO, ut in DOTE, ut 
in PIGNORE, ut in SOCIETATE, et DOLUS ET CULPA preftatur. 
CommopaTuM autem plerumque soLaM UTILITATEM con- 
tinet ejus, CUI COMMODATUR }; et ided verior eft Q. Muciz 
fententia exiftimantis et cULP4M preftandam et DILIGEN- 
Tiam. D. 13.6. 5. 2. “3 
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of his own dodtrine, and apparently written in 
illuftration. of each other; the firft comprifing 
the rule, and the fecond containing the reafon of 
it: yet the fingle paflage extracted from the 
book on Sasrnus has had no fewer than twelve 
particular commentaries in Latin*,one or two 
in Greekt, and fome in the modern languages of 
Europe, befides the general expofitions of that 
important part of the digeft, in which it is pre- 
ferved. Moft of thefe I have perufed with more 
admiration of human fagacity and induftry than 
either folid inftru€tion or rational entertainment; 
for thefe authors, like the generality of commen- 
tators, treat one another very roughly on verylittle 
provocation, and have the art rather of clouding 
texts in themfelves clear, than of elucidating 
paflages, which have any obfcurity in the words 
or the fenfe of them. CAMPANAS, indeed, who 
was both a lawyer and a poet, has turned the 
firft law of Ulpian into Latin hexameters; and 
his authority, bath in profe and verfe, canfirms 
the interpretation, which I have juft given. 
The chief caufes of all this perplexity have 
been, firft, the vague and indiftin@ manner in 
which the old Roman lawyers, even the moft 


* Bocerus, Campanus, D’avezan, Dex Rio, Le Conte, 
—Rrrrgrsuusius, Grenaniys, J. Goperroi, and others. 
¢ The fcholium on Harmenopulus, 1.6. tit. de Reg. Jur. 
n. 15. may be confidered as a commentary on this law. 
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eminent, have written on the fubject; fecondly, 
the loofe and equivocal fenfe of the words p1- 
LIGENTIA and cuLPA; laftly and principally, 
the darknefs of the parenthetical claufe 1N H1Ss 
QUIDAM ET DILIGENTIAM, which has pro- 
duced more doubt, as to its true reading and fig- 
nification, than any fentence of equal length in 
any author Greek or Latin. Minute as the 
queftion concerning this claufe may feem, and 
dry as it certainly is, a fhort examination of it 
appears abfolutely neceflary. 

The vulgate editions of the pande¢ts, and the 
manulcripts, from which they were printed, ex- 
hibit the reading above fet forth; and it has ac- 
cordingly been adopted by Cujas, P. FaBer, 
Le Conte, DonELLUSs, and moft others, as giv~ 
ing a fenfe both perfpicuous in itfelf and con- 
fiftent with the fecond law; but the FLORENTINE 
copy has quidem, and the copies, from which 
the Ba/filica were tranflated three centuries after 
JUSTINIAN, appear to have contained the fame 
word, fince the Greeks have rendered it by a 
particle of fimilar import. This variation in 
a fingle letter makes a total alteration in the 
whole doétrine of U_pran; for, if it be agreed, 
that diligentia means, by a figure. of fpeech, a 
more than ordinary degree of diligence, the com- ' 
mon reading will imply, conformably with the 
fecond law before cited, that ** some of the pre- 
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“ ceding contraéts demand that higher degree ;”” 
but the Florentine reading will denote, in con- 
tradiction to it, that “ ALL of them require more 
‘“‘ than ordinary. exertions.” / 

It is by no means my defign to depreciate the 
authority of the venerable manufcript preferved 
at. Florence; for, although few civilians, 1 be- 
lieve, agree with PoLiTIAN, in fuppofing it to 
be one of the originals, which were fent by 
Fuftinian himfelf to the principal towns of 
Italy*, yet it may poffibly be the very book, 
which the, Emperor Loruaruius II. is faid to 
have found at Amalfi about the year 1130, and 
gave to the citizens of Pisa, from whom it wag 
_ taken, near three hundred years after, by the 
Florentines, and has been kept by them with fu- 
perftitious reverence tT: be that as it may, the 
copy deferves the higheft refpect; but, if any 
proof be requifite, that it is zo faultle/s tranfcript, 
we may obferve, that, in the very law before us, 
accedunt is erroneoufly written for accidunt; and 
the whole phrafe, indeed, in which that word 
occurs, is different from the copy ufed by the 
Greek interpreters, and conveys a meaning, as 
Bocerus and others have remarked, not fup- 
portable by any principle or analogy. | 


® Epift. x. 4. Mifcell. cap. 41. See Gravina, lib. i. § 141. 
$ Taurelli, Pref. ad Pand. Florent. ' 
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This, too, is indifputably clear; that the fen- . 
tence in bis QuipEM et diligentiam, is ungram- 
matical, and cannot be conftrued according to the 
interpretation, which fome contend for. What 
verb is underftood? Recipiunt. What. noun? 
Contraétis. What then becomes of the words iz 
bis, namely contraétibus, unlefs in fignify among? 

And, in that cafe, the difference between Quir 
DEM and QuiDAM vanithes; for the claufe may 
{till import, that ““ AmoncG the preceding con- 
* tracts (that is, in somE of them), more than 
‘¢ ufual diligence is exacted:” in this fenfe the 
Greek prepofition feems to have been taken by 
‘the fcholiaft on HaRMENopPULUs; and it may 
here be mentioned, that diligentia, in the nomi- 
native, appears in fome old copies, as the Greeks 
have rendered it; but Accursitus, Dex Rio, 
and a few others, confider the word as implying 
no more than diligence in general, and diftinguith 
it into various degrees applicable to the feveral 
contracts, which ULPIAN enumerates. We may 
add, that one or two interpreters thus explain 
the whole fentence, ‘ in his contraétibus qui- 
“dam jurifconfulti et diligentiam requirunt,” 
but this interpretation, if it could be admitted, 
would entirely deftroy the authority of the: 
claufe, and imply, that Ulpian was of a.dif- 
ferent opinion. As to the laft conjeture, 
that only certain cafes and circumftances are 
meaned by the word QuIDAM, it fcarce de- 
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ferves to be repeated. On the whole, I ftrongly 
inchine to prefer the vulgate reading, efpecially 
as it is not conjeétural, but has the wthensiy of 
manufcripts to fupport it; and the miftake of a 
letter might eafily have been made by a tran- 
{criber, whom the prefaces, the epigram pre- 
fixed, and other circumftances, prove to have 
been, as Zaurell: himfelf admits, a Greek.— 
Whatever, in fhort, be the genuine words of 
this much-controverted claufe, I am perfuaded, 
that it ought by no means to be ftrained into an 
inconfiftency with the /econd law; and this has 
been the opinion of mof? foreign jurifts from Azo 
and ALCIAT down to HEINEccrus and Huper; 
who, let their diffenfion be, on other points, 
ever fo great, think alike in diftinguithing three 
degrees of neglect, which we may term gro/s, 
| ordinary, and fight, and in demanding refpon- 
fibility for thofe degrees according to the rule 
before expounded. 

The Jaw then on this head, which prevailed 
in the ancient Raman empire, and {till prevails 
in Germany, Spain, France, Italy, Holland, con- 
ftituting, as it were, a part of the law of nations, 
is in fubftance what follows. 

Grofs neglect, lata culpa, or, as the Roman 
lawyers moft accurately call it, dolo proxima, is 
in practice confidered as equivalent to DoLus, — 
or FRAUD, itfelf; and confifts, according to the 
beft interpreters, in the omsficn of that-care, 
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which even inattentive and thoughtle/s men never 
fail to take of their own property: this fault they 
juoftly hold a violation of good faith. 

Ordinary neglect, /evis culpa, is the want of 
that diligence, which the gencrality of mankind 
ufe in ther own concerns; that is, of ordinary 
care. | 

Slight neglect, vifima culpa, is the omiffon 
of that care, which very attentive and vigilant: 
perfons take of their own goods, or, in other 
words, of very exact diligence. 

Now, in order to afcertain the degree of neg- 
Jeét, for which a man, who has in his poffeffion 
the goods of another, is made refponfible by his 
contrat, either expre/s or imptied, civilians eftae, 
blifh three principles, which they deduce from 
the law of Ulpran on the Edic#; and here it 
may be obferved, that they frequently diftinguith 
this law by the name-of Si u¢ certo, and the 
other by that of Contracius* ; as many poems 
and hiftories in ancient languages are denomi- 
nated from their zmztza/ words. 

Firft: In contraéts, which are beneficial folely 
to the owner of the property holden by another, 


* Or 1. 5. § 2. ff. Commod. and 1. 23. ff. de reg. jur. In 
ftead of #7, which is a barbarous corruption of the initial let- 
ter of zravdexlai, many write D, for Dige#, with more clearnefs 
and propriety. | 
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no more is demanded of the holder than good 
faith, and he is confequently refponfible for 
nothing lefs than gro/s negle&t: this, therefore, 
is the general rule in Deposits; but, in regard 
to COMMISSIONS, or, as foreigners call them, 
MANDATES, and the implied contract negotiorum 
geflorum,.a certain care is requifite from tbe 
nature of the thing; and, as good faith itfelf de- 
mands, that fuch care be proportioned to the 
exigence of each particular cafe, the law pre- 
fumes, that the mandatary or commiffioner, and, 
by parity of reafon, the negotiorum geftor, eh- 
gaged at the time of contracting to ufe a degree 
of diligence adequate to the performance of the’ 
work undertaken *. 

Secondly: In contracts reciprocally beneficial 
to doth parties, as in thofe of SALE, HIRING, 
PLEDGING, PARTNERSHIP, and the contract 
implied in JOINT-PROPERTY, fuch care is ex- 
acted, as every prudent man commonly takes of 
bis own goods; and, by confequence, the vendor, 
the Hirer, the taker im pledge, the partner, 
and the co-proprietor, are an{werable for ordinary 
neglect. 

Thirdly: In contraéts, from which a benefit 
accrues on/y to him, who has the goods in his 


% Spondet diligentiam, fay the Roman lawyers, gerende nego- 
tio parem. 
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cuftody, as in that of LENDING FOR USE, an 
extraordinary degree of care is demanded; and 
the dorrower is, therefore, refponfible for fight 
negligence. 

This had been the learning generally, and 
almoft unanimoufly, received and taught by the 
doctors of Roman law; and it is very remark- 
able, that even ANToINE Favre, or Faber, 
who was famed for innovation and paradox, 
who publifhed two ample volumes De Erroribus 
Interpretum, and whom Gravina juftly calls 
the boldeft of expofitors and the keeneft adverfary 
of the practfers*, difcovered no error in the 
common interpretation of two celebrated laws, 
which have fo direét and fo powerful an in- 
fluence over focial life, and which he muft re- 
peatedly have ‘confidered: but the younger 
GopeErro! of Geneva, a lawyer confefledly of . 
eminent learning, who died about the middle of 
the Jaftcentury, left behind him a regular com- 
mentary on the law Contractus, in which he 
boldly combats the fentithents of all his prede- 
ceffors, and even of the ancient Romans, and 
endeavours to fupport a new fyftem of his 
own. ; 

He adopts, in the firft place, the Florentine 
reading, of which the ftudent, I hope, has 


* Orig. Jur. Civ. lib. i. § 183. 
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formed by this time a decided opinion from a 
preceding page of this effay. 

He cenfures the rule comprifed in the law 
Si ut certo as weak and fallacious, yet admits, 
that the rule, which He condemns, had the 
approbation and fupport of MopesTinus, of 
Pau.us, of Arricanus, of Gatus, and of the 
great PaprniaN himfelf; nor does he fatisfac- 
torily prove the fallaciou/ne/s, to which he ob- 
jects, unlefs every rule be fallacious, to which 
there are fome exceptions. He underftands by 
DILIGENTIA that care, which a very attentive 
and vigilant man takes of his-own property; 
and he demands this care in a// the eight con- 
traéts, which immediately precede the difputed. 
claufe: in the two, which follow it, he requires 
no more than ordinary diligence. He admits, 
however, the three degrees of neglect above 
ftated, and ufes the common epithets vss and, 
levifima; but, in order to reconcile his fyftem 
with many laws, which evidently oppofe it, he 
afcribes to the old lawyers the wildeft mutability 
of opinion, and is even forced to contend, that _ 
ULpian himfelf muff Lave changed bis mind. 

Since his work was not publifhed, I believe, 
in his life-time, there may be reafon to fufpeét, 
that he had not completely fettled Ais own moind ;. 
and he concludes, indeed, with referring the 
decifion of every cafe on this head to that moft 
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dangerous and moft tremendous power, the d:/- 
cretion of the judge*. 

The ¢riple divifion of negleéts had alfo been 
highly cenfured by fome lawyers of reputation. 
Zasius had very juftly remarked, that negleéts 
differed in degree, but not in /pecies.; adding, 
“that he had no objection to ufe the words 
*< Jevis aind levifima, merely as terms of practice 
“‘ adopted in courts, for the more eafy diftin€tion 
“between the different degrees of care ex- 
‘“‘ acted in the performance of different con- 
“‘ tracts }:"’ but DoNneELLus, in oppofition to 
his mafter Duaren, infifted that devss and ‘ui/- 
Ama differed in found only, not in fenfe; and 
attempted to prove his affertion triumphantly 
by a regular fyllogifm {; the minor propofition 
of which is raifed on the figurative and inaccu- 
rate manner, in which pofitives are often ufed 
for fuperlatives, and converfely, even by the 
beft of the old Roman lawyers. ‘True itis, that, 
in the law Contractus, the divifion appears to be 


* & Evo certé hac in re cenfentibus accedo, vix quidquam 
‘¢ generalius definiri poffe ; remque hanc ad ardbitrium judicts, 
** prout res eft, referendam.”’ p. 141. 

+ Zas. Singul. Refp. lib. i. cap. 2. 

t “ Quorum definitioneg exdem funt, ea inter fe funt 
* eadem; /evis autem culpe et /evifime una et eadem defi- 
 nitio eft; utraque igitur culpa eadem.’” Comm. Jur. Civ. 
lib. xvi. cap. 
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two-fold only, DoLus and cuLPa; which differ 
in /pecies, when the firft means ¢étual fraud and 
malice, but in degree merely, when it denotes 
no more than gro/s neglec?#; and, in either cafe, 
the fecond branch, being capable cf more and 
lefs, may be fubdivided into ordinary and flight; 
a fubdivifion, which the law Si ut certo obyioufly 
requires: and thus are both laws perfectly ree 
conciled. _ 

We may apply the fame reafoning, chang- 
ing what fhould be changed, to the ¢rp/e di- 
vifion of diligence; for, when good faith is con- 
fidered as implying at leaft the exertion of fight 
attention, the other branch, Care, is fubdivi- 
fible into ordinary and extraordinary; which 
brings us back to the number of degrees already 
eftablifhed both by the analyfis and by autho- 
rity. 

Neverthelefs, a fyftem, in one part entirely 
new, was broached in the prefent century by an 
advocate in the parliament of Paris, who may, 
probably, be now living, and, pofiibly, in that 
profeffional ftation, to which his learning and 
acutenefs juftly entitle him. I fpeak of M. Lz 
Brun, who publifhed, not many years ago, 
an Effay on Refponfibilty for Negleé*, which he 


* Effai far la Preftation des Fautes, & Paxis, chez Saugrain, 
1764- | . 
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had nearly finifhed, before he had feen the com- 
mentary of Godefroi, and, in all probability, 
without ever being acquainted with the opinion 
of Donellus. 

This author fharply reproves the ¢rip/e divi- 
fion of negleéts, and feems to difregard the rule — 
concerning a benefit arifing to both, or to one, of 
the contracting parties; yet he charges Godefrot 
with a want of due clearnefs in his ideas, and 
with a palpable mifinterpretation of feveral 
laws. He reads in his quidem et diligentiam; 
and that with an air of triumph; infinuating, 
that guidam was only an artful conjecture of 
Cujas and Le Conte, for the purpofe of eftablith- 
ing their {yftem; and he fupports Ars own read- 
ipg by the authority of the BAstLica ; an autho- 
1ity, which, on another occafion, he depreciates. 
He derides the abfurdity of permitting neghgence 
in any contraét, and urges, that'fuch permuffon, 
as he calls it, is againft exprefs law: ‘* now, 
“ fays he, where a contract is beneficial to both 
“ parties, the doctors permit fight negligence, 
*‘ which, how flight foever, is ftill neghgence, 
‘‘and ought always to be inhibited.” He 
warmly contends, that the Roman laws, pro- 
perly underftood, admit only two degrees of di- 
ligéence; one, meafured by that, which @ provi- 
dent and attentive father of a family ufes in his 
own concerns; another, by that care, which 

VOL. V5. AA 
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the individual party, of whom it is required, 3% 
accuftomed to take of bis own poffeffions; and he, 
very ingenioufly, fubftitutes a new rule in the 
place of that, which he rejects; ‘namely, that, 
when the things in queftion are lie SOLE property 
of the perfon, to whom they muft be reftored, the 
holder of them is obliged to keep them with the 
jut degree of diligence; whence he decides, that 
a borrower and a birer are refponfible for precifely 
the fame neglect ; that a vendor, who retains for 
a time the cuftody of the goods fold, is under the 
fame obligation, in refpect of care, with a ‘man, 
who undertakes to manage the affairs of another, 

“, either witbout his requeft, as a negotiorum geftor, 
or with it, as a mandatary: “ but, fays he, when 
“* the things arethe Joint property of the parties 
“ contracting, no higher diligence can be required 
“than the fecond degree, or that, which the 
“< aéting party commonly ufes in bis own affairs; 
‘* and it is fufficient, if be keep them, as be keeps 
‘“« bis own.” This he conceives to be the dif- 
tinction between the eight contracts, which pre- 
cede, and the two, which follow, the words in 
bis quidem et diligentiam. 

Throughout his work he difplays.no {mall 
fagacity and erudition, but {peaks with too much 
confidence of his own decifions, and with too 
much afperity or contempt of all other inter- 
preters from BARTOLUS to VINNIUS. 
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At the time when this author wrote, the 
learned M. PotuieR was compofing fome of 
his admirable treatifes on all the different {pecies 
of exprefs, or implied, contracts; and here I 
feize with pleafure an opportunity of recom- 
mending thofe treatifes to the Englifb lawyer, 
exhorting him to read them again and again ; 
for, if his great mafter LITTLETON has given 
him, as it muft be prefumed, a tafte for lumi- 
nous method, appofite examples, and a clear 
manly ftyle, in which noghing is redundant, no- 
thing deficient, he will furely be delighted with 
works, in which all thofe advantages are com- 
bined, and the greateft portion of which is law 
at Weftminfter as wellas at Orleans*: for my own 
part, I am fo charmed with them, that, if my 
undiffembled fondnefs for the ftudy of jurifpru- 
dence were never to produce any greater benefit 
to the publick, than barely the introduction of 
POTHIER to the acquaintance of my country- 
men, I fhould think that I had in fome meafure 
difcharged the debt, which every man, according 
to lord Coke, owes to bis profeffion. 

To this venerable profeffor and judge, for he 
had fuftained both characters with deferved ap- 
plaufe, Le Brun fent a copy of his little work; 


 * Ocuures de M. Pothier, a Paris, chez DeBuRE: 28-vo- 
lumes in duodecime, or 6 in quarto. The illuftrious author died 
In 1772, . : 

AA 2 


356 ' THE LAW 


and M,. Porurer honoured it with a éhort, but 
complete,. anfwer in the form of a General Ob- 
fervation on bis Treatifes*; declaring, at the 
fame time, that be wou/d not enter into a literary 
conteft, and apologizing for his fixed adherence 
to the ancient fyftem, which he politely aferibes 
to the natural bias of an old man in favour of opi- 
nions formerly imbibed. ‘This is the fubftance of 
his anfwer : “‘ that he can difcover ne kind of ab- 
“ furdity in the ufual divifion of negleé and di- 
“ ligence, nor in the rule, by which different de- 
* “ grees of them are applied to different con- 
“tracts; that to fpeak with ftrit propriety, 
“ negligence is not permitted in any contra@, 
but a lefs rigorous conftruction prevails in fome 
_ than in others; that a birer, for inftance, is 
.. © not confidered as negligent, when he takes the 
“ fame ‘care of the goods hired, which the ge- 
‘* nerality of mankind take of their own; that 
“« the letter to bire, who has his reward, muft be. 
 prefumed to have demanded at firft no higher 
“ degree of diligence, and,cannot juftly complain 
“* of that zattention, which in another cafe might 
“have been culpable; for a lender, who has 7o 
‘reward, may fairly exat from the bogrower 
“< that eatraordinary degree of care, whith a very 


.* Itis printed apart, in fourteen pages, at ie end of hs — 
esule on the Marriage-contraé. 
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“* attentive perfon of bis age and qualit) would 
** certainly have taken; that the diligence, which 
‘“‘ the INDIVIDUAL party commonly ufes in bis 
“ own affairs, cannot properly be the object of 
“ judicial inquiry; for every truftee, adminiftra- 
‘* tor, partmer, or co-proprietor, mult be pre- 
« fumed by the court, auditors, or commiflioners, 
“‘ before whom an account is taken, ora diftri- 
“ bution or partition made, to ufe in their own 
“concerns fuch diligence, as is commonly ufed 
* by all prudent men; that it is a violation of 
“ good faith for any man to take lefs care of an- . 
“¢ other’s property, which hasbeenintruftedtohim, 
** than of bis own; that, confequently, the author 
*“‘ of the new fyftem demands no more of a 
“ partner or a joint-owner than of a depojitary, 
‘‘ who is bound to keep the goods depofited as 
“ be keeps bis own; which is direCily repugnant 
“ to the indifputable and undifputed fenfe of the 
“Jaw Contractus.” 

I cannot learn whether MM. Le Brun ever 
publifhed a reply, but am inclined to believe that 
his fyftem has gained very little ground in 
France, and that the old interpretation continues 
univerfally admitted on the continent both by 
theorifts and practifers. 

Nothing material can be added to PoTHIER’s 
-argument, which, in my humble opinion, is un- 
an{werable ; but it may not be wholly ufelefs to 
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fet down a few general remarks on the contro- 
verfy: particular obfervations might be multi~ 
plied without end. | 

The only effential difference between the fyf- 
tems of GopeFror and Lz Brun relates to the 
two contracts, which follow the much-difputed 
claufe; for the Swifs lawyer makes the partner 
and co-proprietor anf{werable for ordinarynegled, 
and the French advocate demands no more from 
them than common bonefty: now, in this refpe@, 
the error of the fecond fyftem has been proved 
to demonftration; and the author of it himfelf 
confeffes ingenuoufly, that the other part of it 
fails in the article of Marriage-portians*, 

In regard to the divifion of negle@& and care 
into three degrees or iwa, the difpute appears to 
_be merely verbal; yet, even on this head, Le 
Brun feems'to be felf-confuted: he begins with 
engaging to prove “that only ¢wo degrees of 
“ fault are diftinguifhed by the laws of Rame,”’ 
and ends with drawing a conclufion, that they 
acknowledge but ove degree: now, though this 
might be only a flip, yet the whole tenor of his 
book eftablifhes ‘wo modes of diligence, the omt/- 
Jions of which are as many neglects; exclufively 
of grofs neglect, which he likewife admits, for 
the culpa leviffima only is that, which he repu- 


* See P: TI. noe; and p- 126. 
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diates. It is true, that he gives no epithet or 
name to the omiffion of his fecond mode of care; 
and, had he fearched for an epithet, he could 
have found no other than gro/s; which would 
have demonftrated the weaknefs of his whole 
fyftem*. | 

The difquifition amounts, in faé, to this: from 
‘the barrennefs or poverty, as Lucretius calls 
it, of the Latin language, the fingle word 
CULPA includes, as a generick term, various 
degrees or fhades of fault, which are fometimes 
diftinguifhed by epithets, and fometimes left 
without any diftin@tion; but the Greek, which 
is rich and flexible, has a term expreffive of al- 
moft evety fhade, and the tranflators of the law 
Contraétus aCtually ufe the words ;zvyia and 
«wiki, Which are by no means fynonymous, the 
former implying a certain eajfine/s of mind or 
remiffnefs of attention, while the fecond imports 
a higher and more culpable degree of negli- 
gencet. This obfervation, indeed, feems to fa- 
vour the fyftem of GopEFro!; but I lay no great 


* See pages 32. 73. 74. 149. 

+ Bafiica, 2, 3, 23. See Demofth. 3 Phil. Reifke’s edit. J. 
112. 3- For Jeviffima culpa, which occurs but once in the 
whole body of Roman law, patupia feems the proper word in 
Greek; and it is atually fo ufed in the Bajfilica, 60. 3. 5. where 
mention is made of the Aquilian law, in qua, {ays ULPIAN, ¢f 
kevifima culpa venit. LD. 9. 2. 44 ) 
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ftrefs on the mere words of the tranflation, as I 
cannot perfuade myfelf, that the Greek jurifts un- 
der Bastiius and Leo were perfectly acquainted 
with the niceties and genuine purity of their lan- 
guage; and there are invincible reafons, as, I 
hope, it has been proved, for reje@ing all fyftems 
- but that, which Poruier has recommended and 
illuftrated. | 

I come now to the laws of our own country, 
in which the fame diftinGions and the fame 
rules, notwithftanding a few clafhing authorities, 
will be found to prevail; and here I might pro- 
ceed chronologically from the oldeft Year-book or 
Treatife to the lateft adjudged Ca/e; but, as there 
would be a moft unpleafing drynefs in that me- 
thod, I think it better to examine feparately every 
diftin@ /pecies of bailment, obferving at the fame 
time, under ech head, a kind of hiftorical order. 
Tt muft have occurred to the reader, that I might 
eafily have taken a wider field, and have extend~ 
ed my inquiry to every poffible cafe, in which a 
man poffeffes for a time the goods of another; but 
I chofe to confine myfelf within certain limits, 
left, by grafping at too vaft a fubje@t, I fhould 
at laft be compelled, as it frequently happens, by 
accident or want of leifure, to leave the whole 
work unfinifhed: it will be fufficient to remark, 
that the rules are in general the fame, by what- 
ever means the goods are legally in the hands of 
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the poffeflor, whether by delivery from the 
owner, which is a proper bailment, or from any 
other perfon, by finding*, or in ene of 
fome diftiné contra@. + | 

Sir Joun Horr, whom every Englifbman _ 
fhould mention with refpect, and from whom no 
Exnglifb lawyer fhould venture to diffent without 
extreme diffidence, has taken a comprehenfive 
view of this whole fubject in his judgment on 
a celebrated cafe, which fhall foon be cited at 
length; but, highly as I venerate his deep learn- 
ing and fingular fagacity, I fhall find myfelf con- 
ftrained, in fome few inftances, to differ from 
him, and fhall be prefumptuous enough to offer 
a correction or two in part of the doctrine, 
which he propounds in the courfe of his argu- 
mentt. 

His divifion of bailments into 10 fia forts ap- 
pears, in the firft place, a little inaccurate; 
for, in truth, his fifth fort is no more thana 
branch of his third, and he might, with equal 
.Yeafon, have added a feventh, fince the fifth is . 
capable of another fubdivifion. I acknowledge, 
therefore, but five fpecies of bailment; which I 
fhall now enumerate and define, with all the 


* Dod. and Stud. dial. 2. ch. 38. Lord Raym. gog. 917. 
See Ow. 141. 1 Leon. 224. 1 Cro, 219. Mulgrave and 
Ogden. 
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Latin names, one or two of which lord Horr 
has omitted. 1. DeposrTuM, which is a naked 
bailment, without reward, of goods to be kept 
for the bailor. 2. ManpatumM, or commiffion; 
when the mandatary undertakes, without recom- 
pence, to do fome ac about the things bailed, or 
{imply to carry them; and hence Sir HENRY 
Fincu divides bailment into two forts, to keep, 
and to employ*. 3. ComMmopatTumM, or loan 
forufe; when goods are bailed, without pay, to 
be ufed for a certain time by the bailee. 4. 
PIGNORI ACCEPTUM; when a thing 1s bailed 
by a debtor to his creditor in pledge, or as a fe- 
curity for the debt. 5. Locatum, or biring, 
which is always for a reward; and this bailment 
is either, 1. locatio ret, by which the hirer gains 
the temporary ufe of the thing; or, 2. locatio 
operis faciendi, when work and labour, or care 
and pains, are to be performed or beftowed on 
the thing delivered: or, 3. locatiooperis merctum 
vebendarum, when goods are bailed for the pur- 
pofe of being carried from place to place, either 
to a publick carrier, or to a private perfon. 

I. The moft ancient cafe, that I can find in 
our books, on the doétrine of Deposits (there 
" were others, indeed, a few years earlier, which 
turned on points of pleading), was adjudged in 


* Law, b. 2. ch. 18. . 
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the eighth of Edward II. and is abridged by 
FITZHERBERT*. It may be called Bonion’s 
cafe, from the name of the plaintiff, and was, in 
fubftance, this: An aétion of detinue was 
brought for /eals, plate, and jewels, and the de- 
fendant pleaded, “ that the plaintiff had bailed 
“to him a cheft to be kept, which cheft was 
“ locked; that the bailor himfelf took away the 
‘key, without informing the bailee of the contents; 
‘that robbers came in the nicHT, broke open 
*‘ the defendant's chamber, and carried off the 
‘* cheft into the fields, where they forced the 
** lock, and took out the contents; that the defend- 
** ant was robbed at the fame time of his own 
“ goods.” ~The plainuff replied, “ that the 
** jewels were delivered, in a cheft mot locked, to 
‘‘ be reftored at the pleafure of the bailor,”’ and 
on this, it is faid, afJue was joined. 

Upon this cafe lord Hoxt obferves, ‘ that 
‘‘ he cannot fee, why the bailee fhould not be 
‘* charged with goods im a cheft as well as with 
“* goods out of a cheft; for,” fays he, ‘ the 
$* bailee has as little power over them, as to any 
s* benefit that he might have from them, and as 
‘‘ great power to defend them in one cafe as 
¢*in the othert.” The very learned judge was 


* Mayn. Edward II. 275. Fitz. Abr. ti, Detinue, 59. 
+ Lord Raym. 914. 
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diffatisfied, we fee, with Sir Epwarp Coxe’s 
reafon, ‘that, when the jewels were locked up- 
“in a cheft, the bailee was not, in fad, trufted 
“‘ with them*.” Now there was a diverfity of 
opinion, upon this very point, among the great- 
eft lawyers of Rome; for “ it was a queftion, 
' whether, if a box fealed up had been depofited, 
“the box only fhould be demanded in the ac- 
* tion, or the clothes, which it contained, fhould 
“ alfo be fpecified ; and TreBaATivs infifts, that 
“ the box only, nat the particular contents of it, 
«‘ muft be fued for; unlefs the things were pre- 
‘“ vioufly fhewn, and then depofited: but LABEo 
‘‘ afferts, that he, who depofits the box, depofitsthe 
‘* contents of it; and ought, therefore, to demand 
“ the clothes themfelves. What then, if the depo- 
“ fitary was ignorant of the contents? It feems to 
‘* make no great difference, fince he took the 
‘‘ charge upon himfelf; and I am of opinion, 
“‘fays ULPIAN, that, although the box was 
“ fealed up, yet an action may be brought for 
“‘ what it containedt.” This relates chiefly 
to the form of the libel; but, furely, cafes may 
be put, in which the difference may be very 
material as to the defence. Diamonds, gold, and 
precious trinkets, ought, from their nature, to be 
kept with peculiar care under lock and key: it 


* 4 Rep. 84. + D. 16. 3. 1. 41, 


N 


OF BAILMENTS. "$66 


would, therefore, be gro/s negligence in a depo- 
{itary to leave fuch a depofit in an open anti- 
chamber, and ordinary neglect, at leaft, to let 
them remain on his table, where they might 
poflibly tempt his fervants; but no man can 
proportion his care to the nature of things, with- 
out knowing them: perhaps, therefore, it would 
be no more than flight negle€, to leave out of a 
drawer a box or cafket, which was neither known, 
nor could juftly be fufpefted, to contain diamonds; 
and DomatT, who prefers the opinion of TRE- 
BATIUS, decides, ‘that, in fuch a cafe, the de- 
‘ pofitary would only be obliged to reftore the 
‘* cafket, as it was delivered, without being re- 
* fponfible for the contents of it.” I confefs, 
however, that, anxioufly as I wifh on all occa- 
fions to fee authorities refpected, and judgment 
holden facred, BonIon’s cafe appears to mé 
wholly incomprehenfible; for the defendant, 
inftead of having been grv/sly negligent (which 
alone could have expofed him to an action), 
feems to have ufed at leaft ordinary diligence; 
' and, after all, the lofs was occafioned by a bur= 
glary, for which no bailee can be refponfible 
without a very {pecial undertaking. The plea, 
therefore, in this cafe was good, and the replica- 
tion, idle; nor could I ever help fufpe@ing a 
miftake in the laft words alii quisd non; although 
~ RicHArD DE WINCHEDON, or whcever was the 
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- compiler of the Zable to this Year- book, makes 2 
diftinction, that, “if jewels be bailed to me, and 
“< I put them into a cafket, and thieves rob me.of 
‘“‘tbem in the night-time, 1 am anfwerable; not, 
“if they be delivered to me in a cheft fealed 
“ub; which could never have been law, for. 
the next oldeft cafe, in the book of A/fi/e, con- 
tains the opinion of chief juftice THorPE, 
that “a general bailee fo keep is not refponfible, 
“if the goods be ftolen, without his grofs ne- 
“ plect*;”’ and it appears, indeed, from FiTz- 
HERBERT, that the party was driven to this 
iffue, ‘‘ whether the goods were taken away by 
“© robbers.” 

By the Mo/faick inftitutions, “ if a man deli- 
“ vered to his neighbour MONEY or STUFF /@ 
“ keep, and it was /folen out of his houfe, and the 
‘¢ thief could not be found, the mafter of the 
** houfe was to be brought before the judge, and 
“to be difcharged, if he could fwear, that he 
“had not put bis band unto his neighbour's 
“ soods+},” or, as the Roman author of the Lex 
Det tranflates it, Nibil fe nequiter geffiffet ; but 


a diftinction feems to have been made between 2 


* 29. Aff. 28. Bro. Abr. tt. Bailment, pl. 7. 
+ Exod. xxii. 7, 8. 


¢ Lib. 10. De Depafito. This book is printed in the fame 
volume with the Z feodofian Code, Paris, 1586. 
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ftealing by day and a ftealing by might*; and 
“if CATTLE were bailed and ftolen (by da‘, I 
‘“ prefume), the perfon, who had the care of 
“them, was bound to make reftitution to the 
“ owner+-;” for which the reafon feems to be, 
that, when cattle are delivered to be kept, the 
bailee is rather a mandatary than a depofitary, 
and is, confequently, obliged to ufe a degree of 
diligence adequate to the charge: now fheep can 
hardly be ftolen in the day-time without fome 
neglect of the fhepherd ; and we find that, when 
Jacos, who was, for a long time at leaft, a 
bailee of a different fort, as be bad a reward, loft 
any of the beafts intrufted to his care, LABAN 
made him anfwer for them “ whether ftolen by 
_ “ day or ftolen by nightt.” 

Notwithftanding the high antiquity, as well 
as the manifef{t good fenfe, of the rule, a contrary 
doctrine was advanced by Sir Epwarp Coke, 
in his Reports, and afterwards deliberately in- 
ferted in his Commentary on LirTLEToN, the 
great refult of all his experience and learning; 
namely, “ that a depofitary is refponfible, if the 
“goods be ftolen from him, unlefs he accept 
“them {pecially to keep as bis own,” whence he — 
advifes all depofitaries to make fuch a {fpe- 


* Gen. xxxi. 39. + Exod. xxii. 12. 
T Gen, xxx1. 39. 
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cial acceptance*. This opinion, fo repugnant to 
~ siatural reafon and the laws of all other nations, 
he grounded partly on fome brokén cafes in the 
Year-books, mere converfations on the bench, or 
loofe arguments at the bar; and partly on Sourn- 
COTE’S café, which he has reported, and which 
by no means warrants his deduction from it. 
As I humbly conceive that cafe to be law, though 
the doctrine of the learned reporter cannot in all 
points be maintained, I fhall offer a few remarks 
on the pleadings in the caufe, and the judgement 

given on them. 

SouTrHcore declared in detinue, that he lad 
delivered goods to Benner, to be by bim saFELY 
' kept: the défendant confefled sucu delivery, 
but pleaded in bar, that a certain perfon sToLE 
them out of his pofleffion; the plaintiff replied, 
protefting that he had not been robbed, that the 
perfon named in the plea was a sERVANT of the 
defendant, and demanded judgement; which, ow 
a general demurrer to the replication, he ob- 
tained. “ The reafon of the judgement, fays lord - 
“« Cokg, was, becaufe the plaintiff had delivered 
‘‘ the goods to be sarety kept, and the defend- 
“ ant had taken the charge of them upon: him- 
“ felf, by accepting them on sucH a delivery.” 
Had the reporter ftopped here, I do not fee 


* 4 Rep. 83. b. 1 Init. 89. a. b. 
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what poffible objection could have been made; 
but bis exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occafioned 
fo many reflections on the cafe itfelf; namely, 
“that to KEEP and fo keep sAFELY are one and 
the fame thing;’’ a notion which was denied to 
be law by the whole court in the time of chief 
juftice HoLt*. 

It is far from my intent to {peak in deroga- 
tion of the great commentator on LiTTLETON; 
fince it may truly be afferted of him, as QuIN-~ 
TILIAN faid of CicERo, that an admiration of 
bis works is a fure mark of fome proficiency in the 
ftudy of the law; but it muft be allowed, that 
his profufe learning often ran wild, and that he 
has injured many a good cafe by the vanity of 
thinking to improve them. 

The pleader, who drew the replication in 
SOUTHCOTE’s cafe, muft have entertained an 
idea, that the blame was greater, if a fervant of 
the depofitary ftole the goods, than if a mere 
firanger had purloined them; fince the defendant 
ought to have been more on his guard againft 
a perfon, who had fo many opportunities of 
ftealing; and it was his own fault, if he gave 
thofe opportunities to a man, of whofe honefty 
he was not morally certain: the court, we find, 


* Lord Raym. ott. margin. 
VOL. VI. BB 
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rejected this diftinction, and alfo held the repli- 
cation informal, but agreed, that no advantage 
could betaken on a general demurrer of fuch in- 
formality, and gave judgement on the fubftan- 
tial badnefs of the plea*. If the plaintiff, in- 
ftead of replying, had demurred to the plea 
in bar, he might have infifted in argument, 
with reafon and law on his fide, ‘‘ that, although 
‘a general bailee to keep be refponfible for 
“Gross negle& only, yet BENNET had, by a 
“‘ fpecial acceptance, made himfelf anfwerable 
“for ORDINARY neglect at leaf; that it was 
“* ordinary neglect, to let the goods be /tolen out — 
‘< of his poffeffion, and he had not averred, that 
“they were ftolen without bis default; that he 
‘‘ ought to have put them into a /afe place, ac- 
‘‘ cording to his undertaking, and have kept 
“the key of it himfelf; that the /pecial bailee 
“ was reduced to the clafs of a condudor operis, 
“or a workman for bire; and that a tailor, to 
‘‘ whom his employer has delivered lace for.a 
“ fuit of clothes, is bound, if the lace be /tolen, 
‘* to reftore the value of itt.’’ This reafoning 


* 1 Cro. 815. 

+ © Alia eft furti ratio; id enim non cafui, fed levi culpa, 
fermé afcribitur.” Gothofr. Comm. in L. Contradtus, p. 145, 

See D. 17. 2. 52+ 3. where fays the annotator, ‘“‘ Adverfus 

latrones parum prodeft cuftodia; adverfus furem prodeffe po- 

teft, G quis advigilet.” See alfo Potu. Contrat de Louage, n, 

429. and Contrat de Pret 2 ufageyn. 53. So, by jultice Cot- 
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would not have been juft, if the bailee had 
pleaded, as in BoNnion’s cafe, that he had been 
robbed by violence, for no degree of care can in 
general prevent an open robbery: impetiis pre- 
donum, {ays ULPIAN, @ mullo preftantur. 

Mr. Juftice Power, fpeaking of SourH- 
COTE’s cafe, which he denies to be law, admits, 
that, ‘‘ if a man does undertake /pecially to keep 
“‘ goods SAFELY, that is a warranty, and will 
‘* oblige the bailee to keep them fafely againft 
‘* perils, where be bas a remedy over, but not 
“ againft thofe where he has zo remedy over*.” 
One is unwilling to fuppofe, that this learned 
judge had not read lord Coke’s report with at- 
tention ; yet the cafe, which he puts, is precifely 
that which he oppofes, for Bennet did under- 
take “‘ to keep the goods saFELy;” and, with 
fubmiffion, the degree of care demanded, not the 
remedy over, is the true meafure of the obliga- — 
tion ; for the bailee might have his appeal of rob- 
bery, yet he is not bound to keep the goods 
againft robbers without a moft exprefs agree- 
mentt+. This, I apprehend, is all that was 
meaned by St. GERMAN, when he fays, ‘ that, 


tefmore, “ Si jeo grante byens a un home a garder a mon oepsy 
€ fi les byens per fon me/garde font embles, ilfera charge a moy 
“ de mefmes les byens, mez s'il foit robbe de mefmes les byens, 
“il eft excufable per le ley.” 10 Hen. VI. 21. 


* Ld. Raym. 912. + 2 Sho. pl, 166. 
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“if'a man have nothing for keeping the goods 
‘‘ bailed, and promife, at the time of the delivery, 
“ to reftore them fafe at bis peril, he is not re- 
“ fponfible for mere cafualties* ;’’ but the rule 
extracted from this paflage, “< that a _/peczal ac- 
** ceptance to keep saFELyY will not charge the 
“bailee againft the acts of wrongdoerst,” to 
which purport HosarT alfo and Croke are 
cited, is too general, and muft be confined to 
acts of violence. — 

I cannot leave this point, without remarking, 
that a tenant at will, whofe intereft, when he has 
it rentfree, the Romans called PRECARIUM, ftands 
in a fituation exactly parallel to that of a depo- 
fitary ; for, although the contraé be for bis bene- 
fit, and, in fome inftances, for bis benefit on/y, 
yet he has an interefé in the land till the will is 
determined, “ and, our law adds, it is the: folly of 
“ the leffor, if he do not reftrain him by a fpecial 
** condition:” thence it was adjudged, in the 
Countefs of Shrewfbury’s cafe, ** that an action 
‘¢ will not lie againt a tenant at will generally, if 
“the houfe be burned through his negleét{;” 
but, fays juftice PowELL, “ had the action been 
‘‘ founded on a /pecial undertaking, as that, in 
_“confideration that the leflor would let him live 


* Dog. and Stud. dial. 2. chap. 38. 
+ Com. 135. Ld. Raym. 915. 
$ 5 Rep. 13. b. 
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“in the houfe, he would deliver it up im as good 
“‘ repair as it then was in, fuch an action would 
‘¢ have been maintainable.*” 

— It being then eftablithed, that a bailee of the 
firft fort is anfwerable only for a fraud, or for 
grofs neglect, which is confidered as evidence of 
it, and not for fuch ordinary inattentions as may 
be compatible with good faith, if the depofitary 
be himfelf a carele/s and inattentive man; a 
queftion may arife, whether, if proof be given, 
that he is, in truth, very thoughtful and vigilant 
in bis own concerns, he is not bound to reftitution, 
if the depofit be loft through his negleét, either 
ordinary or flight; and it feems eafy to fupport 
the affirmative; fince in this cafe the meafure of 
diligence is that, which tbe bailee ufesin bis own | 
affairs. Jt muft however be confefled, that the 
character of the individual depofitary can hardly 
be an object of judicial difcuffion: if he be 
fligbtly or even ordinarily negligent in keeping 
the goods depofited, the favourable prefumption 
is, that he is equally negleCtful of his own pro- 
perty; but this prefumption, like all others, may 
be repelled; and, if it be proved, for inftance, 
that, his houfe being on fire, he faved his own 
goods, and, having time and power to fave alfo 
thofe depofited, fuffered them to be burned, he 


* Ld. Raym. g11. 
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fhall reftore the worth of them to the owner*. 
If, indeed, he have time to fave only one of two 
chefts, and one be a depofit, the other his own 
property, he may juftly prefer his own; unlefs 
that contain things of {mall comparative value, 
and the other be full of much more precious 
goods, as fine linen or filks; in which cafe he 
ought to fave the more valuable cheft, and has a 
right to claim indeinnification from the depofitor 
for the lofs of his own. Still farther; if he com- 
mit even a gro/s negle& in regard to his own 
goods as well as thofe bailed, by which both are 
loft or damiaged, he cannot be faid to have violated 
good faith, and the bailor muft impute to his 
own folly the confidence which he repofed in fo 
improvident and thoughtlefs a perfon+. 

To this principle, that a depofitary is anfwer- 
able only for gro/s negligence, there are fome ex- 
ceptions. a 

Firft,as in Sou THcOTE’s cafe, where the bailee, 
by a /pecial agreement, has engaged to anfwer 
for lefs: ‘* Si quid nominatim convenit,” fays the 
Roman lawyer, ‘ vel plus vel minus in fingulis 
“ contractibus, hoc fervabitur quod initio con- 
** venit; legem enim contractui dedit{;” but the 


* Porn. Contrat de Dépét, n. 29. Stiernh. de Fure Sueon, 
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opinion of Ceisus, that an agreement fo di/penfe 
with deceit is void, as being contrary to good 
morals and decency, has the affent both of UL- 
PIAN and our Englif/h courts*. 

Secondly; when a man fpontaneoufly and 
officioufly propofes to keep the goods of another, 
be may prevent the owner from intrufting them. 
with a perfon of more approved vigilance; for 
which reafon be takes upon bimfelf, according to 
Juvian, the rifk of the depofit, and becomes re- 
Jponfible at leaft for ordinary negleé, but not for 
mere cafualtiest+. 

Where things are Sepa through neceflity 
on any fudden emergence, as afire or a fhipwreck, 
M. Le Brun infifts, “ that the depofitary muft 
“ anfwer for le/s than gro/s negle&t, how carelefs 
*“ foever he may be in his own affairs; fince the 
‘* preceding remark, that a man, who repofes con- 
‘6 fidence in an improvident perfon, muft impute 
* any lofs to bis own folly, is inapplicable to a 
‘ cafe, where the depofit was not optional ; and 
“ the law ceafes with the reafon of itt;” but that 
is not the only reafon; and, though it is an ad- 
ditional misfortune, for a man in extreme hafte 
and deep diftrefs to light upon a ftupid or inat- 


* Doct. and Stud. dial. 2. chap. 38. 
+ D. 16. 34 1. 35. 
$ De la Preflation des Fautes, p. 77. 
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tentive depofitary, yet Ican hardly perfuade my- 
felf, that more than perfe&t good faith is de- 
manded in this cafe, although a violation of that 
faith be certainly more criminal than in other 
cafes, and was therefore punifhed at Rame by a 
-forfeiture of the double value of the goods de- 
pofited. 
In thefe circumftances, however, a benevolent 
offer of keeping another’s property for a time 
would not, I think, bring the cafe within Ju- 
LIAN’S rule before-mentioned, fo as to make the 
perfon offering anfwerable for ligt, or even or- 
dinary, negligence; and my opinion is confirmed 
by the authority of Lasgo, who requires no 
more than good faith of a negotiorum geftor, when 
“¢ affeCtione coactus, ne bona mea diftrahantur, 
“‘ negotiis fe meis obtulerit.”’ 

Thirdly; when the bailee, improperly called 
a depofitary, either direétly demands and receives 
a reward for bis care, or takes the charge of goods 
in confequence af fome lucrative contract, he be- 
comes anfwerable for ordinary neglect; fince, in 
truth, he is in both cafes a conductor operis, and 
lets out his mental labour at a juft price: thus, 
when clothes are left with a man, who is paid 
for the ufe of his bath, or a trunk with an inn- 
keeper or his fervants, or with a ferryman, the 
bailees are as much bound to indemnify the 
owners jf the goods be loft or damaged through 
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their want of ordinary circum{pedtion, as if they 
were to receive a ftipulated recompenfe for their 
attention and pains; but of this more fully, when 
we come to the article of biring. 

Fourthly; when the bailee alone receives ad- 
vantage from the depofit, as, if a thing be bor- 
rowed on a future event, and depofited with the 
intended borrower, until the event happens, be- 
caufe the owner, perhaps, is likely to be abfent 
at the time, fuch a depofitary muft an{wer even 
for flight negligence; and this bailment, indeed, 
is rather a /oan than a depofit, in whatever light 
it may be confidered by the parties. Suppofe, 
for example, that Charles, intending to appear at 
a mafked ball expected to be given on a future 
night, requefts George to lend him a drefs and 
jewels for that purpofe, and that George, being 
_ obliged to go immediately into the country, de~ 
fires Charles to keep the drefs till his return, 
and, if the ball be given in the mean time, to 
_ wear it; this feems to be a regular Joan, although 
the original purpofe of borrowing be future and 
contingent. | 

Since, therefore, the two laft cafes are not, in 
ftri& propriety, depofits, the exceptions to the 
* general rule are reduced to two only; and the fe- 
cond of them, I conceive, will not be rejected by 
the Engli/b lawyer, although I recolle&t no de- 
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cifion or dictum exactly conformable to the opi- 
mion of JULIAN. 

Clearly as the obligation to reffore a depofit 
flows from the nature and definition of this con- 
tratt, yet, in the reign of EL1zABETH, when it 
had been adjudged, confiftently with common 
fenfe and common honefty, “ that an aétion on 
“the cafe lay againft a man, who had not per- 
*¢ formed his promife of redelivering, or deliver- 
“ ing over, things bailed to him,” that judgement 
was reverfed; and, in the fixth year of JAMEs, 
judgement for the plaintiff was arrefted in a cafe 
exactly fimilar*: it is no wonder, that the profef- 
fion grumbled, as lord Hott fays, at fo abfurd 
a reverfal; which was itfelf moft juftly reverfed 
a few years after, and the firft decifion folemnly 
eftablifhed-+-. . 

Among the other curious remains of tick 
Jaw, which philologers have collected, very hittle 
“relates to the contra¢ts, which are the fubjeét of 
this effay; but I remember to have read of DE- 
MOST HENES, that he was advocate for a perfen, 
with whom ¢hree men had depofited fome va-: 
luable utenfil, of which they were joint-owners; 
and the depofitary had delivered it to one of 
them, of whofe knavery he had no fufpicion; 


* Yelv. 4. 50. 128. 
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upon which the other two brought an action, 
but were nonfuited on their own evidence, that 
there was a third bailor, whom they had not 
joined in the fuit; for, the truth not being proved, 
DEMOSTHENES infifted, that bis client could not 
legally reftore the depofit, unlefs all three propri- 
etors were ready to receive it; and this doctrine 
was good at liome as well as at Afbens, when the 
thing depofited was in its nature incapable of 
partition: it is alfo law, I apprehend, in Weft- 
minfter-hall*. 

The obligation to return a depofit faithfully 
was, in very early times, holden facred by the 
Greeks, as we learn from the ftory of GLaucus, 
who, on confulting the oracle, reccived this an- 
fwer ‘‘ that it was criminal even to barbour a 
‘* thought of with-holding depofited goods from 
‘© the-owners, who claimed them{;” and a fine 
application of this univerfal law is made by an 
Arabian poet contemporary with JusTINIAN, 
who remarks, ‘‘ that life and wealth are only 
‘“< depojited with us by our creator, and, like all 
‘© otber depofits, muft in due time be reftored.” 

II. Employmentby commission wasalfoknown 
to our ancient lawyers; and Bracron, the beft 
writer of them all, expreffes it by the Roman 


* D. 16. 3. 1. 36. Bro. Abr. tit. Bailment, pl. 4. 
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word, Mandatum; now, as the very eflence of 
this contract is the graiuttous performance of it 
by the bailee, and as the term commiffion is alfo 
pretty generally applied to bailees, who receive 
bire or compenfation for their attention and 
trouble, I fhall not fcruple to adopt the word 
MANDATE as appropriated im a limited fenfe to 
the {pecies of bailment now before us; nor will 
any confufton arife from the common acceptation 
of the word in the fenfe of a judicial! command 
or precept, which is in truth only a fecondary 
and inaccurate ufage of it. The great diftinGion 
then between one fort of mandate and a depofit 
is, that the former ics in fefance, and the latter, 
fimply in cuftody: whence, as we have already 
intimated, a difference often arifes between the 
degrees of care demanded in the one contract and 
in the other; for, the mandatary being conft- 
dered as having engaged himfelf,to ufe a degree 
of diligence and attention adequate to the per- 
formance of bis undertaking, the omiffion of 
fuch diligence may be, according to the nature 
of the bufinefs, either ordinary, or flight, ne- 
glect; although a bailee of this fpecies ought re- 
gularly to be anfwerable only for. a violation of 
good faith. This is the common doétrine taken 
from the law of ULp1an; but there feems, in 
reality, to be no exception in the prefent cafe 
. from the general rule; for, fince good faitd itfelf 
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obliges every man Zo perform bis actual engage- 
ments, it of courfe obliges the mandatary to ex- 
ert himfelf in proportion to the .exigence of the 
affair in hand, and neither to de any thinz, how 
minute foever, by which his employer may fuf- 
tain damage, nor omit any thing, however in- 
confiderable, which the nature of the a@ re- 
quires*: nor will a want of ability to perform 
the contrat be any defence for the contracting 
party; for, though the law exaéts no impo/fible 
things, yet it may juftly require, that every man 
fhail know his own ftrength, before he undertakes 
to do an a¢t, and that, if he delude another by falfe 
pretenfions to fkill, he fhall be refponfible for 
any injury, that may be occafioned by fuch de- 
lufion. If, indeed, an unfkilful man yield to 
the preffing inftances of his friend, who could 
not otherwife have his work performed, and en- 
gage reluctantly in the bufinefs, no higher de- 
gree of diligence can be demanded of him than 
a fair exertion of his capacity. 

It is almoft needlefs to add, that a mandatary, 
as well as a depofitary, may bind himfelf by a 
Special agreement to be anfwerable even for ca- 
fualties; but that neither the one nor the other 
can exempt himfelf by any ftipulation from re- ~ 
fponfibility for fraud, or, its equivalent, gro/s 
neglect. | 

* Lord Raym. gro. 
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A diftin@tion feems very early to have been 
made in our law between the zonfefance, and the 
misfefance, of a conductor operis, and, by equal 
reafon, of a mandatary ; or, in other words, be- 
tween a total failure of performing an executory 
undertaking and a culpable neglect in executing 
it; for, when an action on the cafe was brought 
again{ft a carpenter, who, having undertaken to 
build a new houfe for the plaintiff within a cer- 
tain time, bad not built it, the court gave judg- 
ment of nonfuit; but azreed, that, if the defend- 
ant had built the houfe negligently and {poiled 
the timber, an action againft him would have 
been maintainable*. However, in a fubfequent 
reign, when a fimilar action was commenced 
againft one Warkins for not building a mill ac- 
cording to his undertaking, there was a long 
converfation between the judges and the bar, 
which chief juftice BABINGTON at length inter- 
rupted by ordering the defendant’s counfel either 
to plead or to demur; but feryeant Roxr chofe 
to plead fpecially, and iffue was taken on a di/- 
charge of the agreement.+ Juftice MARTIN 
objected to the action, becaufe no tort was al- 
ledged; and he perfifted warmly in his opinion, 


* Yearb. 11. Hen. IV. 33. . 
+ Yearb. 3. Hen. VI. 36. b. 37. a. Svath. Abr. tit. 
Accions fur le cas, pl. 20. 
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which feems not wholly irreconcilable to that of 
his two brethren; for in the cafes, which they 
put, a fpecial injury was fuppofed to be occa- 
fioned by the non-performance of the contract. 

Authority and reafon both convince me, that 
MARTIN, into whofe opinion the reporter re- 
commends an inquiry, was wrong in his objec- 
tion, if he meaned, as juftice CoKaIn and the 
chief juftice feem to have underftood him, that 
no fuch action would lie for nonfefance, even 
though fpecial damage had been ftated. His ar- 
gument was, that the action before them founded 
in covenant merely, and required a fpecialty to 
fupport it; but that, if the covenant had been 
changed into a fort, a good writ of trefpafs on 
the cafe might have been maintained: he gave, 
indeed, an example of misfefance, but did not 
controvert the inftances, which were given by the 
other judges. 

It was not alledged in either of the cafes juft 
cited, that the defendant was to receive pay forthe 
fefance of his work; but, fince both defendants 
were defcribed as attually m trade, it was not 
perhaps intended, that they were to work for no- 
thing : I cannot however perfuade myfelf, that 
there would have been any difference, had the 
promifes been purely gratuitous, and had a {pecial 
injury been caufed by the breach of them. Sup- 
pofe, forinftance,that Robert's corn-fields are fur- 


$84 THE LAW 


rounded by a ditch or trench, in which the wa- 
ter from a certain {pring ufed to have a free 
courfe, but which has of late been obftructed by 
foil and rubbifh; and that, Robert informing his 
neighbour Henry of his intention fpeedily to 
clear the ditch, Henry offers and undertakes im- 
mediately to remove the obftruction and repair 
the banks without reward, he having bufinefs of 
the fame kind to perform on his own grounds : 
if, in this cafe, Henry negle& to do the work . 
undertaken, ‘‘ and the water, not having its na- 
*€ tural courfe, overflow the fields of Robert and 
** fpoil his corn,” may not Robert maintain his 
action on the cafe? Moft affuredly; and fo in 
a thoufand inftances of proper bailments, that 
might be fuppofed; where a juft reliance 
on the promife of the defendant prevented 
the plaintiff from employing another perfon, 
and was confequently the caufe of the lofs, 
which he fuftained* ; for it is, as it ought to be, 

a general rule, that, for every damnum injurid 
} datum, an ation of fome fort, which it 1s the 
province of the pleader to advife, may be main- 
tained ; and, although the gratuitous performance 
of an act be a benefit conferred, yet, accord- 
ing to the juft maxim of Pautus, Adjuvari nos, 
non decipi, beneficio oportet}: but the /pecial da- 


* Yearb. 19. Hen. VI. 49. 
+ D.13. 6.17. 3. 
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‘mage, not the affumption, is the caufe of this 
action ; and, if notice be given by the mandatary, 
before any damage incurred, and while another 
perfon may be employed, that he cannot perform 
the work, no procefs of law can enforce the per- 
formance of it. 

A cafe in Brook, made complete from the 
Year-book, to which he refers, /eems direClly in 
point; for, by chief juftice Fineux, it had been 
adjudged, that, ‘‘ if a man affume to build a 
‘““houfe for me by a certain day, and do not 
‘“‘ build it, and I fuffer damage by his nonfefance, 
“‘ T fhall have an aCtion on the cafe, as well as if | 
“he had done it amifs:” but it is poffible, that 
Fineux might fuppofe a confideration, though 
none be mentioned*. 

Aétions on this contraét are, indeed, very un- 
common, fora reafon not extremely flattering to 
human nature; becaufe it is very uncommon to 
undertake any office of trouble without compenfa- 
tion; but, whether the cafe really happened, or 
the reward, which has actually been ftipulated, 
was omitted in the declaration, the queftion, 
“whether a man was refponfible for damage to 
“certain goods occafioned by his negligence in 
“ performing a GRATUITOUS promife,” came 
before the court, in which lord Hour prefided, 
fo lately as the fecond year of queen ANNE; and 


* Bro. Abr. tit. Action fur le Cafe, 72. 
VOL. VI. . cc 
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a point, which the firft elements of the Roman 
law have fo fully decided, that no court of judi- 
cature on the continent would fuffer it to be de- 
bated, was thought in EncLawno to deferve, 
what it certainly received, very great conjider- 
ation*. 

The cafe was this: BERNARD had affumed 
-without pay fafely to remove feveral cafks of 
brandy from one cellar, and lay them down /afely 
in another, but managed them fo negligently, 
that one of the cafks was ftaved. After the 
general iffue joined, and a verdict for the plain- 
tiff CocGs, a motion was made in arreft of 
judgement on the irrelevancy of the declaration, 

in which it was neither alledged, that the de- 
fendant was to have any recompenfe for bis pains, 
nor that he was a common porter: but the 
court were unanimoufly of opinion, that the 
action lay; and, as it was thought a matter of 
great confequence, each of the judges delivered 
his opinion feparately. 

The chief juftice, as it has before been intt- 
mated}, pronounced a clear, methodical, elabo- 
rate argument; in which he diftinguifhed bail- 
ments into fx forts, and gave a hiftory of the 
principal authorities concerning each of them. 


* Ld. Raym. gog—g20. 1 Salk. 26. Com. 133. Farr. - 
13. 131. §28. 
+ P. 361. 
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This argument is juftly reprefented by my learn- 
ed friend, the annotator on the Fir/t Inftitute, as 
“a moft mafterly view of the whole fubject of | 
‘“ bailment* ;” and, if my: little work be confi- 
dered merely as a commentary on it, the ftudent 
may perhaps think, that my time and attention 
have not been unufefully beftowed. 

For the decifion of the principal cafe, it would 
have been fufficient, I imagine, to infift, that the 
point was not new, but had already been deter- 
mined; that the writ in the REGISTER, called, 
in the ftrange dialect of our forefathers, De pipd 
vini cariagdd-+, was not fimilar, but identical ; 
for, had the reward been the effence of the ac- 
tion, it muft have been inferted in the writ, and 
nothing would have been left for the declaration 
but the ftating of the day, the year, and other 
circumftances ; of which RasText exhibits a 
complete example in a writ and declaration for 
negligently and improvidently planting a quickfet 
hedge, which the defendant had promifed to 
raife, without any confideration alledged ; and if- 
fue was joined on a traverfe of the negligence. 


* Hargr. Co. Litt. 89. b. n. 3. The profeffion muft la- 
ment the neceffary fufpenfion of this valuable work. 


¢ Reg. Orig. 110. a. feealfo 110. b. De equo infirmo fa- 
nando, and De columbari reparando. , 
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and improvidence*. How any anfwer could 
have been given to thefe authorities, I am at 2 
lofs even to conceive: but, although it is needlefs 
to prove the fame thing twice, yet other author 
ties, equally unanfwerable, were adduced by the 
court, and fupported with reatons io lefs cogent; 
for nothing, faid Mr. Juftice PoweLL emphati- 
cally, 7s law, that is not reafon; a maxim, in 
theory excellent, but in practice dangerous, as 
many rules, true in the abftraét, are falfe in the 
concrete; for, fince the reafon of TiTius may, 
and frequently does, differ from the reafon of 
SEPTIMIUS, HO man, who is not a lawyer, would 
ever know how to act, and no man, who Is a 
lawyer, would in many inftances know what to 
advile, unlefs courts were bound by authority, as 
firmly as the pagan deities were fuppofed to be 
bound by the decrees of fate. 

Now the rveajfon affigned by the learned judge 
for the cafes in the Regifler and Year-books, 
which were the fame with Coccs and BEr- 
NARD, namely, “ that the party’s sPECIAL af- 
% fumpfit and undertakjng obliged him /o to do 
‘* the thing, that the bailor came to no damage by 
his negle&,” feems to intimate, that the omiffion 
of the words fa/vo et fecure would have made. 2 
difference in this cafe, as in that of a depoftt; but 
I humbly contend, that thofe words are implied, 


* Raft. Entr. 13. b. 


, & 
OF BAILMENTS. 889 


by the nature of a contra@t which lies in fefance, 
agreeably to the diftin@tion with which I began 
this article. As judgement, indeed, was to be 
given on the record merely, it was unneceflary, 
and might have been improper, to have extended 
the propofition beyond the point then before the 
court; but I cannot think, that the narrownefs 
of the propofition in this inftance affects the ge- 
nera! doétrine, which I have prefumed to lay 
down; and, in the ftrong cafe of the fhepherd, 
who bad a flock to keep, whi-h he fuffered through 
negligence to be drowned, neither a reward nora 
fpecial undertaking are ftated*: that cafe, in the 
opinion of juftice TowNnsEND, depended upon 
the diftinction between a bargain executed and 
executory ; but I cannot doubt the relevancy of 
an action in the fecond cafe, as well as the firft, 
whenever atlual damage is occajioned by the non- 
Jefance+. 

There feems little neceflity after this, to men- 
tion the cafe of PowTruary and WaLTON., the 
reafon of which applies directly to the prefent 
fubject ; and, though it may be objected that the 
defendant was ftated as a farrier, and muft be 


* Yearb. 2 Hen. VIE. rr. 

+ Stath. Abr. tit. Accions fur le cas, pl. t 1. By juftice Paffon, 
“¢ fi un ferrour face covenant ove moy de ferrer mon chival, 
‘* Jeo die qe fil ze ferra mon chival, uncore jeo averai accion 


« fur mon cas, qar en fon default paraventure mon chival eft 
“¢ perie.”” 
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prefumed to have aéted in bis trade, yet chief 
juftice RoLue intimates no fuch prefumption; 
but fays exprefsly, that “ an action on the cafe 
** lies upon this matter, without alledging any con- 
“* fideration: for the negligence is the caufe of 
* ation, and not the affumpfit*.” 

A bailment without reward to carry from place 
to place is very different from a mandate to per- 
form a work; and, there being nothing to take 
it out of the general rule, I cannot conceive that 
the bailee is refponfible for le/s than grofs neg- 
le&, unlefs there be a /pecial acceptance: for in- 
ftance, if Stepben defire Philip to carry a dia- 
mond-ring from Brifto/ to a perfon in London, 
and he put it with bank-notes of bis own into a 
letter-cafe, out of which it is ffolen at an inn, or 
feized by a robber on the road, Philip thall not 
be anfwerable for it; although a very careful, or 
perhaps a commonly prudent, man would have 
kept it in his purfe at the inn, and have concealed 
it fomewhere in the carriage; but, if he were to 
fecrete bis own notes with peculiar vigilance, and 
either leave the diamond in an open room, or 
wear it on his finger in the chaife, I think he 
would be bound, in cafe of a lofs by ftealth or 
robbery, to reftore the value of it to Stephen: 
every thing, therefore, that has been expounded 


* 1 Ro. Abr. ro. 
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in the preceding article concerning depofits, may 
be applied exactly to ¢bis fort of bailment, which 
may be confidered as a fubdivifion of the fecond 
{pecies. 

Since we have nothing in thefe cafes analogous 
to the judgements of infamy, which were often 
pronounced at Rome and Athens, itis hardly ne- 
ceflary to add, what appears from the f{peech of 
Crcero for S. Roscius of Ameria, that * the 
“ ancient Romans confidered a mandatary as in- 
‘¢ famous, if he broke his engagement, not only 
‘“‘ by actual fraud, but even by more than ordi- 
< nary negligence*.”” 

As to exceptions from the rule concerning the 
degree of neglect, for which a mandatary is re- 
fponfible, almoft all, that has been advanced be- 
fore in the article of depo/fits, in regard to a f{pe- 
cial convention, a voluntary offer, and an intereft 
accruing to both parties, or only to the bailee, 
may be applied to mandates: an undertaker of a 
work for the benefit of an abfent perfon, and 
without bis knowledge, is the negotiorum geftor of 
the civilians, and the obligation refulting from 


* “Tn privatis rebus, fi quis rem mandatam non modo ma- 
“ fitiofizs gefhiffet, fui queefths aut commodi caufa, verimetiam 
“ negligentius, eum majores fummum admififfe dedecus exifti- 
‘© mabant: itaque mandati conftitutum eft judicium, non minus. 


 surpe quam furti.” Pro S. Rofc. p. 116, Glafg. 
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his implied contradt has beén ney men- 
tioned in a preceding page. 

III. On the third fpecies of bailment, which. 
is one of the moft ufual and moft convenient in 
civil fociety, little remains to be obferved; be- 
caufe our own, and the Roman, law are on this 
head perfectly coincident. I call it, after the 
Eretich lawyers, loan for ufe, to diftinguifh it 
from their:/oan for confumption, or the MUTUUM 
af the Romans; by which is underftood the 
lending of oney, wine, corn, and other things, 
that may be valued by number, weight, or mea- 
fure, and are to be reftored only in equal value 
or quantity*: this latter contract, which, accord- 
ing to St. GERMAN, is moit properly called a 
loan, does not belong to the prefent fubje& ; but 
it may be right to remark, that, as the /pecifick 
things are.not to be returned, the ab/olute pro~- 


» # Dod. and Stud. dial. 2. ch. 38. Braét. 99. a b. In 
Ld. Raym. 916. where this paflage from Braéion is cited by 
the chief juftice, mutuam is printed for commedatam ; but what 
then can be made of the words ad 1psaM reffituendam ? There 
is certainly fome miftake in the paffage, which muft be very 
ancient, for the oldeft M5. that I have feen, is conformable to 
Tottel’s edition. I fufpecét the omiffion of a whole line after 
the word precium, where the manufcript has a full point; and 
pofiibly the fentence omitted may be thus fupplied from Fw/- 
tinian, whom Braéion copied: “ At is, qui mutuum accepit; 
‘ obligatus remanet,” fi forte incendio, &c. Inf. 3. 13. 3- 
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perty of them is transferred to the borrower, 
who mutt bear the lofs of them, if they be de- 
ftroyed by wreck, pillage, fire, or other inevi- 
table misfortune. Very different is the naturé 
of the bailment in queftion; for a horfe, a cha- 
riot, a book, a greyhound, or a fowling-piece, 
which are lent for the ule of the bailee, ought to 
be redelivered /pecifically ; and the owner muf 
abide the lofs, if they perifh through any acci- 
dent, which a very careful and vigilant man could 
not have avoided. The negligence of the bor- 
rower, who alone receives benefit from the con- 
tract, is conftrued rigoroufly, and, although 
flight, makes him liable to indemnify the lender; 
nor will his incapacity to exert more tban ordinary 
attention avail him on the ground of an impojfi- 
bility, ‘* which the law, fays the rule, never de- 
“mands ;’ for that maxim relates merely to 
things ab/olutely impoffible ; and it was not only 
very foffible, but very expedient, for him to have 
examined his own capacity of performing the 
undertaking, before he deluded his neighbour by 
engaging in it: if the lender, indeed, was not 
deceived, but perfectly knew the quality, as 
well as age, of the borrower, he muft be fup- 
pofed:to have demanded no higher care, than 
that of which fuch a perfon was capable ; as, if 
Pau/ lend a fine horfe to a raw youth, he cannot 
exact the fame degree of management and cir- ~ 
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cum{pection, which he would expect from a 
riding-mafter or an officer of dragoons*. 

From the rule, that a borrower is an{werable 
for flight neglect, compared with the diftinction 
before made between fimple theft and robberyt, 
it follows, that, if the borrowed goods be /ftolen 
out of his poffeffion by any perfon whatever, he 
muft pay the worth of them to the lender, un- 
lefs he prove, that they were purloined notwith- 
ftanding his eatraordinary care. The example, 
given by JULIAN, is the firft and beft that oc- 
curs: Caius borrows a filver ewer of Titius, and 
afterwards delivers it, that it may be fafely re- 
ftored, to a bearer of fuch approved fidelity and 
warinefs, that no event could be lefs expefed 
than its being fto'en ; if, after all, the bearer be 
met in the way by fcoundrels, who contrive to 
fleal it, Caius appears to be wholly blamelefs, and 
Titius has fuffered damnum fine injurid. \t feems 
hardly neceffary to add, that the fame care, which 
the bailee is bound to take of the principal thing 
bailed, muft be extended to fuch acceffory things, 
as belong to it, and were delivered with it: 
thus a man, who borrows a watch, is refponfible’ 
for flight neglect of the chain and feals. 

Although the laws of Rome, with which thofe 


* Dumoulin, tratt. De eo quod intereft, n. 185. 
+ See p. 370. and notet. 
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of England in this refpect agree, moft exprefaly 
decide, that a borrower, ufing more than ordi- 
nary diligence, /ball not be chargeable, if there be 
a force which be cannot refift*, yet Puren- 
DORF employs much idle reafoning, which: am 
not idle enough to tran{cribe, in fupport of a new 
opinion; namely, “ that the borrower. ought to 
“‘ indemnify the lender, if the goods'leni«be de- 
“¢ ftroyed by fire, fhipwreck, or other inevitable 
“* accident, and without bis fault, unlefs bis ow, 
*© perifh with them:” for example, if Paul lend 
William a horfe worth thirty guineas to ride 
from Oxford to London, and William be attacked 
on a heath in that road by highwaymen, who 
kill or feize the horfe, he is obliged, according 
to PurenporrF and his annotator, to pay thirty. 
guineas to Paul. The juftice and good fenfe of 
the contrary decifion are evinced beyond a doubt 
by M. Poruier, who makes a diftinction be- 
tween thofe cafes, where the loan was the occa~ 
fron merely of damage to the lender, who might 
in the mean time have fuftained a lofs from 
other accidents, and thofe, where the loan was 
the fole efficient caufe of his damaget; as if 
Paul, having lent his horfe, fhould be forced in 
the interval by fome prefling bufinefsto dire an- 


* D. 44. 7. 1. 4. Ld. Raym. g16. 
+ Poth. Prét 2 Ufage,n. 55. Puf. with Barbeyrac’. notes, 
B.5. C. 4. § 6. 
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other for himfelf; in this cafe the borrower ought, 
indeed, to pay for the hired horfe,unlefs the lender 
had voluntarily fubmitted to bear the inconveni+ 
ence.caufed by the loan; for, in this fenfe and in 
this inftance, a benefi: conferred fbould not +e 
injurious to the benefactor. As toa condition pre- 
fumed to be impofed by she lender, that he woudd 
not -abide:by any lois e-cafioned by the lending, 
xt feems the wildeit and moft unreafonable of 
prefumptions: if J’.</ really intended to impofe 
fuch a condition, he fhould have declared his 
mind; and I perfuade myfelf, that William 
would bave declined a favour fo hardly ob- 
taineds. / 

Had the borrower, indeed, been imprudent 
enough to leave the high road and pafs through 
fome thicket, where robbers might be fuppofed 
to lurk, or had he travelled in the dark at a very 
unfeafonable hour, and had the-horfe, in either 
cafe, been taken from him or killed, he muft 
have indemnified the owner; for irref/ftible force 
is no excufe, if a man put himfelf in the way of 
xt by his own rafhnefs. This is nearly the cafe, 
cited by St. German from the Summa hofella, 
where a /oan muft be meaned, though the word 
depofttum be erroneoufly ufed*; and it is there 
decided, that, if the borrower of a horfe will im- 


* Do@. and Stud. where before cited. 
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prudently ride by a@ ruinous boufe in manifeft 
danger of fadling, and part of it a€tually fall on 
the horfe’s head, and kill him, the lender is en- 
titled to the price of him; but that, if the houfe 
were In good condition and fell by the violence 
of a fudden hurricane, the bailee fhall be dif 
charged. For the fame, or a ftronger, reafon, if 
William, inftead of coming to London, for which 
purpofe the horfe was lent, go towards Bath, or, 
having borrowed him for a week, keep him for 
a month, he becorres refponfible for any accidenf, 
that may befall the horfe in his journey to Batb, 
or after the expiration of the week*. 

Thus, if Charles, in a cafe before. putt, wear 
the mafked habit and jewels of George at the 
ball, for which they were borrowed, and be 
robbed of them in his return home at the ufual 
time and by the ufual way, he cannot be com- 
pelled to pay George the value of them; but it 
would be otherwife, if he were to go with the 
jewels from the theatre to a gaming-houfe, and 
were there to lofe them by any cafualty what- 
ever. So, in the inftance propofed by Garus 
in the digeft, if filver utenfils be lent to a man 
for the purpofe of entertaining a: party of friends 
at fupper in the metropolis, and he carry them 
into the country, there can be no doubt of his ob-— 


* Ld. Raym. 915. + P. 377- 
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ligation to indemnify the lender, if the plate be 
loft by accident however irrefiftible. 

There are other cafes, in which a borrower 
is chargeable for inevitable mifcbance, even when 
he has not, as he legally may, taken the whole 
rifk upon himfelf by exprefs agreement. For 
example, if the houfe of Caius be in flames, and 
he, being able to fecure one thing only, fave an 
urn of his own in preference to the filver ewer, 
which he had borrowed of T%tius, he fhall make 
the lender a compenfation for the lofs; efpecially 
if the ewer be the more valuable, and would con- 
fequently have been preferred, had he been 
owner of them both: even if his urn be the 
more precious, he muft either leave it, and bring 
away the borrowed veffel, or pay Titius the va- 
lue of that, which he has loft; unlefs the alarm 
was fo fudden, and the fire fo violent, that no 
deliberation or. fele€tion could be juftly expea- 
ed, and Caius had time only to {natch up the firft - 
utenfil, that prefented itfelf. 

Since opennefs and honefty are the foul of con- 
tracts, and fince “ a fuppreffion of truth is often 
‘‘ as culpable as an exprefs falfehood,” I accede 
to the opinion of M. Porurer, that, if a foldier 
were to borrow a horfe of his friend for a battle 
expected to be fought the next morning, and 
were to conceal from bum, that bis own borfe was 
as fit for the fervice, and if the horfe, fo bara 
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rowed, were flain in the engagement, the lender 
ought to be imdemnified; for probably the dif- 
fimulation of the borrower induced him to lend 
the horfe; but, had the foldier openly and 
frankly acknowledged, that be was unwilling to 
expofe bis own borfe, fince, in cafe of a lofs, he 
was unable to purchafe another, and his friend, . 
neverthelefs, had generoufly lent him one, the 
lender would have run, as in other inftances, 
the rifk of the day. 

If the bailee, to ufe the Roman expreffion, be 
IN MORA, that is, if @ legal demand have been 
made by the bailor, he muft anfwer for any ca- 
fualty that happens after the demand; unle(s in 
cafes, where it may be ftrongly prefumed, that 
the fame accident would have befallen the thing 
bailed, even if it had been reftored at the proper 
time ; or unlefs the bailee have legally tendered the 
thing, and the bailor have put himfelf in mord by 
refufing to accept it: this rule extends of courfe 
to every fpecies of bailment. 

‘© Whether, in cafe of a valued loan, or, where | 
“the goods lent are eftimated at a certain price, 
‘¢ the borrower muft be confidered as bound in 
* gil events to reftore either the things lent or 
“ the value of them,” is a queftion, upon which 
thecivilians areas much divided, as they are upon 
the celebrated claufe in the law Contructus: five 
or fix commentators of high reputation enter 
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the lifts againft as many of equal fame, and each 
fide difplays great ingenuity and addrefs in this 
juridical tournament. D’AveEzan fupports the 
affirmative; and PoTruieEr, the negative; but the 
fecond opinion feems the more reafonable. The 
word PERICULUM, ufed by ULP1ian, is in itfelf 
equivocal: it means hazard in general, proceed 
mg either from accident or from neglec?; and in 
this latter fenfe it appears to have been taken by 
the Roman lawyer in the paflage, which gave 
birth to the difpute. But, whatever be the true 
mterpretation of that paflage, I cannot fatisfy 
myfelf, that, either in the Cuflomary Provinces of 
FRANCE, or in ENGLAND, a borrower can be 
chargeable for all events without bis confent une- 
quivocally given: if William, indeed, had faid to 
Paulalternatively, ‘<I promife, on my return to 
“ Oxford, either to reftore your horfe or to pay 
“you thirty guineas,’ he muft in all events have 
performed one part of this disjunctive obliga- 
tion*; but, if Paul had only faid, ‘‘ the horfe, 
‘which I lend you - this journey, is fairly 
‘¢ worth thirty guineas,” no more could be im- 
plied from thofe words, than a defign of pre- 
venting any future difficulty about the price, if 
the horfe fhould be killed or injured through an 
omiffion of that eztraordinary diligence, which the 
~ nature of the contract required. 


* Palm. 651. 
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Befides the general exception to the rule con- 
cerning the degrees of neglect, namely, Si quid 
convenit vel plus vel minus, another is, where 
goods are lent for a ufe, in which the lender has 
a common intereft with the borrower: in this cafe, 
as in other bailiments reciprocally advantageous, 
the bailee can be refponfible for no more than 
ordinary negligence; as, if Stepben and Philip 
invjte fome common friends to an entertainment 
prepared attheir joint expence, for which purpofe 
Philip lends a fervice of plate to his companion, 
who undertakes the whole management of the 
feaft, Stephen is obliged only to take ordinary care 
of the plate; but this, in truth, is rather the 
innominate contract do ut facias, than a proper 
loan. | 

Agreeably to this principle, it muft be decided, 
that, if goods be lent for the /o/e advantage of 
the lender, the borrower is anfwerable for gro/s 
neglect only; as, if a pafflionate lover of mufick 
were to lend his own inftrument to a player in 
a concert, merely to augment his pleafure from 
the performance; but here again, the bailment 
is not fo much a loan, asa mandate; and, if the 
mufician were to play with all due fkill and ex- 
ertion, but were to break or hurt the inftrument 
without any malice or very culpable negligence, 
he would not be bound to indemnify the ama- 
teur, as he was not in want of the inftrument, 
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and had no particular defire to ufe it. If, indeed, a 
poor artift, having loft or fpoiled his violin or flute, 
be much diftreffed by this lofs, and a brother- 
mufician obligingly, though vo/untarjly, offer to 
lend him his own, I cannot agree with Des- 
PEISSES, a learned advocate of Montpellier 
and writer on [toman law, that the player may. 
be lefs careful of it than any other borrower: ori 
the contrary, he is bound, in confcience at leaft, 
to raife his attention even to a higher degree; 
and his negligence ought to be conftrued with 
rigour. , 

‘By the law of Moses, as it is commanly 
tranflated, a remarkable diftinction was made be. 
_ tween the lofs of borrowed cattle or goods, hap- 
pening in the ab/fence, or the prefence, of the 
' OWNER; for, fays the divine legiflator, “if a 
‘“* man borrow aught of his neighbour, and it be 
“ hurt or die, the owner thereof not being with it, 
‘¢ he fhall furely make it good; but, ifthe owner 
‘* thereof b¢ with it, he fhall not make it good*:” 
now it is by no means certain, that the original 
word fignifies ‘the ozener, for it may fignify the 
poffeffor, and the law may import, that the bor- 
rower ought not to lofe fight, when he can pof- 
fibly avoid it, of the thing borrowed; but, if it 
was intended, that the borrower fhould always.. 


* Exod. xxi. 14, 15. 
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an{wer for cafualties, ercept inthe cafe, which muft 
rarely happen, of the owner's prefence, this excep- 
tion feemsto prove, that no cafualties were meaned, 
but fuch as eatraordinary care might have pre- 
vented; for I cannot feé, what difference could 
be made: by the prefence of the owner, if the 
force, productive of the injury, were wholly ir- 
refiftible, or the accident inevitable. 

An old thenian law is preferved by Dz- 
MOSTHENES, from which little can be gathered 
on account of its generality and the ufe of an am- 
biguous word*; it is underftood by Perit as 
relating to guardians, mandataries, and commif- 
fioners; and it is cited by the orator in the cafe 
of a guardianfhip. The Athenians were, pro- 
bably, fatishied with {peaking very generally in 
theit laws, and left their juries, for juries they’ 
certainly had, to decide favourably or feverely, 
according to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence, which the 
law requires from a pawnee, | find myfelf again 
obliged to diffent from firEpwarp Coxe, with 
whofeopinionafimilar liberty has before been taken 
in regard to a depo/ttury; for that very learned man. 


© Mol wy xaBv pre Tigs Sproiwe Sprsoxtveyy wows ay AUTOS tym. Reifke’s edi- 
tion, 855. 3. Here the verb «pire, may imply flight, or 
erdinary, neglect; or even fiaud, as Petit has rendered it. 
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lays it down, that, “ if goods be delivered to 
*‘ one as a gage or pledge, and they be /folen, 
‘“‘ he fhall be difcharged, becaufe be bath a pro- 
‘* perly in them; and, therefore, he ought to - 
“keep them no otherwife than bis own*:” I 
deny the firft propofition, the reafon, and the 
conclufion. 

Since the bailment, which is the fubje& of the © 
prefent article, is beneficial to the pawnee by fe- 
- curing the payment of his debt, avd to the pawnor 
by procuring him credit, the rule, which natu- 
ral reafon prefcribes, and which the wifdom of 
nations has confirmed, makes it requifite for the 
perfon, to whom a gage or pledge is bailed, to 
take ordinary care of it; and he muft confequently 
be refponfible for ordinary negle&+. This is 
exprefsly holden by Bracton; and, when I rely 
on his authority, I am perfectly aware, that he 
copied Justin1an almoft word for word, and 
that lord Hott, who makes confiderable ufe of 
his treatife, obferves three or four times, * that 
** he was an old author{;” but, although he had 
been a civilian, yet he was alfo a great com- 
mon-lawyer, and never, I believe, adopted the 
rules and expreffions of the Jtomans, except 
when they coincided with the laws of England 


* 1 Inft. 89. a. 4 Rep. 83. b. + Bract. gg. b. 
t Ld. Raym. g15, 916. gig. 
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in his time: he is certainly the Jef of our juri- 
dical clafficks; and, as to our ancient authors, if 
their doctrine be not faw, it muft be left to mere 
hiftorians and antiquaries; but, if it remain un- 
impeached by any later decifion, it is not only 
equally binding with the moft recent law, but 
has the advantage of being matured and ap- 
proved by the collected fagacity and experience 
of ages. The dodrine in queftion has the full 
affent of lord Hott himfelf, who declares it to 
be “ fujficient, if the pawnee ufe true, and ordi- 
““ nary, diligence for reftoring the goods, and 
‘« that, fo doing, he will be indemnified, and, 
‘* notwithftanding the lofs, fhall refort to the 
‘© pawnor for his debt.” Now it has been 
proved, that “ a bailee cannot be confidered 
“as ufing ordinary diligence, who fuffers the 
‘© goods bailed to be taken by /tealib out of his 
“* cuftody*;” and it follows, that ‘* a pawnee 
‘* fhall not be difcharged, if the pawn be fimply 
‘© ftolen from him; but if he be forcibly robbed 
‘Sof it without bis fault, his debt fhall not be 
—  extinguifhed. : 

The paflage in the Roman inftitutes, which 
BractTon has nearly tran{cribed, by no means 
convinces M. Le Brun, that a pawnce and a bor- 
rower are not refponfible for one and the fame 
degree of negligence; and it is very certain, that 


* P. 370. notet. 
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UxPran, {peaking of the Acfio pignoratitia, ules 
thefe remarkable words! “* Venit in bac a¢ctione 
“et dolus et culpa ut in commodato, venit et cul- 
“ todia3} vis major non venit.” To folve this 
difficulty, Noopr has recoyrfe to a conjectural 
emendation, and fuppofes uT to have been in- 
advertently written for aT; but, if this was 
a miftake, it muft have been pretty ancient, 
for the Greek tranflators of this fentence ufe 
a particle of fimilitude, not an adverfative: 
there feems, however, no occafion for fo hazard- 
aus a mode of criticifm. UvLprawn has not faid, 
‘¢ talis culpa qualis in commodato;” nor does 
the word uT imply an eza¢c? refemblance: he 
meaned, that a pawnee was an{werable for neg- 
lvét, and gave the firft inftance, that occurred, of 
another contract, in which the party was like- 
wife anfwerable for negleét, but left the fort or 
degree of negligence to be determined by his 
general rule; conformably to which he himfelf 
exprefsly mentions PIGNUS among other con- 
tracts reciprocally ufeful, and diftinguithes it from 
COMMODATUM, whence the borrower /olely de- 
rives advantage™. 

It is rather lefs eafy to anfwer the cafe in the 
book of “f/i/e, which feems wholly fubverfive of 
my reafoning, and, if it ftand unexplained, will 
break the harmony of my fyftemt; for there, in 


* Before, p. 370. + 29 Aff. pl. 28. 
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an action of detinue for a hamper, which had 
been bailed by the plaintiff to the defendant, the 
bailee pleaded, ‘‘ that it was delivered to him 
“in gage for a certain fum of money; that he 
“had put it among his other goods; and that all 
‘‘ together had been /folen from him:” now, ac- 
cording to my dod¢trine, the plaintiff might have 
demurred to the plea; but he was driven to re- 
ply, ‘‘ that he zendered the money before the /teal- 
‘“‘ ng, and that the creditor refufed to accept it,” 
on which faét iffue was joined; and the reafon, 
- affigned by the chief juftice, was, that, “ ifa 
‘¢ man bail goods to me to keep, and I put them 
“ among my own, I fhall not be charged, if they 
“ be fiolen.”’ To this cafe I anfwer: firft, that, 
if the court really made no difference between a 
pawnee and a depojfitary, they were indubitably . 
miftaken ; for which afflertion I have the autho- 
rity of Bracton, lord Hott, and St. Ger- 
MAN, who ranks the taker of a p/edge in the 
fame clafs with a birer of goods* ; next, that in- 
a much later cafe, in the reign of Hen. VI. 
where a biring of cuftody feems to be meaned, the 
diftinction between a theft anda robbery is taken 
apreeably to the AKoman lawt; and, laftly, that,. 
although in the ftri@t propriety of our Englif/hblan- 
guage, to /teal is to take clande/tinely, and to rob 


* Doét. and Stud. dial 2. ch. 38. 
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Is to feize by violence, correfponding with the 
Norman verbs embleer and robber, yet thofe words 
are fometimes ufed inaccurately; and I always 


fufpected, that the cafe in the book of Afife re-. 


lated to a robbery, or a taking with force; a fuf- 
picion confirmed beyond any doubt by the judi- 


cious Brook, who abridges this very cafe with 


the following title in the margin, ‘* Que ferra 
‘¢ al perde, quant les biens font robbes*:” and, in 
a modern work, where the old cafes are referred 
to, it appears to have been fettled, in conformity 
to them andto reafon, “ that if the pawn be laid 
“up, and the pawnee be robbed, he fhall not be 
“ anfwerablet:” but lord Coke feems to have 
ufed the word /tolen in its proper fenfe, becaufe 
he plainly compares a pawn with a depofit. 

If, indeed, the thing pledged be taken openly 
and violently through the fault of the pledgee, he 
fhall be refponfible for it; and, after a tender and 
refufal of the money owed, which are equivalent 
to actual payment, the whole property is inftantly 
revefted inthe pledgor, and he may confequently 
maintain an action of trovert: it is faid in a 
moft ufeful work, that by fuch tender and refufal 
the thing pawned “ ceafes to be a pledge and 
“< becomes a depo/it§ ;” but this muft be an error 


* Abr. rit. Bailment, pl. 7. ¢ 2.Salk. 522. 
t 29 Aff. pl. 28. Yelv. 179. Ratchffand Davis. 
§ Law of Nift Prius, 72. , | 
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of impreffion ; for there can never be a depoj/it 
without the owner’s confent, and a depofitary 
would be chargeable only for gro/s negligence, 
whereas the pawnee, whofe fpecial property is 
determined by the wrongful detainer, becomes 
liable in all pojffible events to make good the 
thing loft, or to relinquifh his debt*. 

The reafon, given by Coke for his doGtrine, 
namely, ‘‘ becaufe the pawnee has a property in 
“ the goods pledged,” is applicable to every other 
fort of bailment, and proves nothing in regard 
to any particular {pecies ; for every bailee has a 
temporary qualified property in the things, of 
which poffeffion is delivered to him by the 
bailor, and has, therefore, a pofleffory action or 
an appeal in his own name againft any ftranger, 
who may damage or purloin them+. By the 
Roman law, indeed, ‘‘ even the poffeffion of the 
‘“¢ depofitary was holden to be that of the perfon 
* depofiting ;’’ but with us the general bailee 
has unqueftionably a limited property in the 
goods intrufted to his care: he may not, how- 
ever, wfe them on any account without the con- 
fent of the owner, either exprefsly given, if it 
can poffibly be obtained, or at leaft ftrongly pre- 
fumed; and this prefumption varies, as the thing 
is likely to be better, or worfe, or not at all af- 


# Ld. Raym. 917. + Yearb. 21 Hen. VII. 14. b. 15. a 
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- fected, by ufage; fince, if Caius depofit a /etting- 
dog with Titius, he can hardly be fuppofed un- 
willing, that the dog fhould be ufed for par- 
tridge-fhooting, and thus be confirmed in thofe 
habits, which make him valuable; but, if clotbes 
or linen be depofited by him, one can {fcarce 
imagine, that he would fuffer them to be worn; 
and, on the other hand, it may juftly be inferred, 
that he would gladly indulge Zitius in the li- 
berty of ufing the books, of which he had the 
euftody, fince even moderate care would prevent 
them from being injured. In the fame manner 
it has been holden, that the pawnee of goods, 
which will be impaired by ufage, cannot ufe 
them; but it would be otherwife, I apprehend, 
if the things pawned actually required exercife 
and a continuance of habits, as {porting-dogs and 
horfes: if they cannot be hurt by being worn, 
they may be ufed, but af the peril of the pledgee ; 
as, if chains of gold, ear-rings, or bracelets, be 
left in pawn with a lady, and fhe wear them at a 
publick place, and be robbed of them on her re-: 
turn, fhe muft make them good: ‘“ if fhe keeps: 
‘“‘ them in a bag,’ fays a learned and refpedtable 
writer, “‘ and they are /folen, fhe fhall not be: 
“ charged*;” but the bag could hardly be taken 
privately and quietly without her omiffion of or- 
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dinary diligence; and the manner, in which | 
lord Hott. puts the cafe, eftablifhes my fy{- 
tem, and confirms the an{wer juft offered ta the 
cafe from the Year-book; for, ‘‘ if the keep the 
jewels,” fays he, “ locked up in her cabinet, and ‘ 
‘‘ her cabinet be broken open, and the jewels taken 
“ thence, fhe will not be anfwerable*.” Again; 
it is faid, that, where the. pawnee is at any exe 
penfe to maintain the thing given in pledge, 
as, If it be a horfe or a cow, he may ride the 
horfe moderately, and milk the cow regularly, 
by way of compenfation for the charge}; and 
this doctrine muft be equally applicable to a ge- 
neral bailee, who ought neither to be injured nor 
benefited in any re{pect by the truft yndertaken 
by him; but the Roman and French law, more 
agreeably to principle and analogy, permits in-+ 
deed both the pawnee and the depofitary to milk 
the cows delivered to them, but requires them 
AO account with the refpective owners for the 
value of the milk and calves, deduCting the rea-+ 
fonable charges of their nourifhmentt. It fok 
lows from thefe remarks, that lord Coke has af. 
figned an inadequate reafon for the degree of di- 
Jigence, which is demanded of a pawnee; and 
the true reafon is, that the law requires nothing 
extraordinary of him. 
* Ld. Raym. 9:7. + Ow. 124. 
+ Poth. Depst, n. 47. Nantiffement, n. 35- 
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But, if the receiver in pledge were the only 
bailee, who had a /pecial property in the thing 
bailed, it could not be logically inferred, “ that, 
‘‘ therefore, he ought to keep it merely as bis 
“own: for, even if Caius have an abfolute un- 
divided property in goods, jointly or in common 
with Septimius, he is bound by rational, as well 
as pofitive, law to take more care of them than 
of bis own, unlefs he be in fa& a prudent and 
thoughtful manager of his own concerns; fince 
every man ought to ufe ordinary diligence in af- 
fairs, which intereft another as well as himfelf: 
“« Aliena negotia,” fays the emperor ConsTAN- 
TINE, ‘ exacto officio geruntur*,” 

The conclufion, therefore, drawn by fir Ep- 
WARD CokgE, is no lefs illogical than his pre- 
miffes are weak; but here I muft do M. Le 
Brun the juftice to obferve, that the argument, 
on which his whole fyftem is founded, occurred 
likewife to the great oracle of Engli/b law; 
namely, that a perfon, who had a property in 
_ things committed to his charge, was only obliged 
to be as careful of them as of bis own goods; 
which may be very true, if the fentence be predi- 
-eated of a man ordinarily careful of his own; 
and, if that was Le Brun’s hypothefis, he has 
done little more than adopt the fyftem of Gops- 
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FROI, who exacts ordinary diligence from a 
partner and a co-proprietor, but requires a higher 
degree in eight of the ten preceding contracts. 

Pledges for debt are of the higheft antiquity: - 
they were ufed in very early times by the roving 
Arabs, one of whom finely remarks, “ that the 
‘ life of man is no more than a pledge in the hands 
“of Deftiny;” and the falutary laws of Moses, 
which forbade certain implements of hufbandry 
and a widow’s raiment to be given in pawn, de- 
ferve to be imitated as well as admired. The 
diftin@tion between pledging, where poffeffion is 
transferred to the creditor, and bypotbecation, 
where it remains with the debtor, was originally 
Attick ; but {carce any part of the 4tbenian laws 
on this fubje@ can be gleaned from the ancient 
orators, except what relates to bottomry in five 
{fpeeches of DEMOSTHENES. 

I cannot end this article, without mentioning 
a fingular cafe from a curious manu(cript pre- 
ferved at Cambridge, which contains a collection 
of queries in Turki/b, together with the decifions 
or concife anfwers ofthe Murti at Conftantinople: 
it is commonly imagined, that the Turks havea 
tranflation in their own language of the Greek | 
code, from which they have fupplied the defects 
of their Tartarian and Arabian jurifprudence® ; 


* Duck de Auth. Jur. Civ. Rom. I. 2. 6. 
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but I fave not met with any fuch tranflation, 
although I admit the conjeCture to be highly 
probable, and am perfuaded, that their numerous 
treatifes on Mabomedan law are worthy on many 
accounts of an attentive examination. The 
café was this: “ Zaid had left with Amra divers 
“ goods in pledge for a certain {um of money, 
“and fome ruffitns, having entered the houfe of 
‘* Amru, took away his own goods together 
‘¢ with thofe pawned by Zaid.”” Now we mutt 
neceflarily fuppofe, that the creditor had by bis 
own fault given occafion to this robbery ; other- 
wife we may boldly pronounce, that the Turks 
ate wholly unacquainted with the imperial laws 
of BYZANTIUM, and that their own rules are 
totally repugnant to natural juftice; for the party 
proceeds to afk, ‘* whether, fince the debt became 
‘“ extinét by the lofs of the pledge, and fince the 
_ goods pawned exceeded in value the amount 
“of the debt, Zaid could lerally demand the 
“balance of Amru;’ to which queftion the 
great law-officer of the Othman court anfwered 
with the brevity ufual on fuch occafions, OL- 
MAZ, It cannot be*. This cuftom, we muift con- 


* Publ. Libr. Cambr. MSS. Dd. 4. 3. See Wotton, LL. 
Hywel Dda. \ib. 2. cap. 2. § 29. note x. It may poffibly be 
the ufage in Turkey to /fipulate “ut amiffo pignoris liberet de- 
‘‘ bitorem,” asin C. 4. 24. 6. 
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fefs, of propofing cafes both of law and cofifci« 
ence under /cigned names to the fupteme judge, 
whofe anfwers are confidered as fulemn decrees, 
is admirably calculated to prevent partiality and 
to fave the charges of litigation. 

V. The laft fpecies of bailment is by rio 
means the leaft important of the five, whether 
we confider the infinite convenience and daily. 
ufe of the contraét itfelf, or the variety of its 
branches, each of which fhall now be fuccin€ly, 
but accurately, examined. _ 

1. Locatio, or locatio-conductio, REI, is a 
contract, by which the hirer gains a tranftent 
qualified property in the ¢ding hired, and the 
owner acquires an abfolute property in the fti- 
pend, or price, of the hiring; fo that, in truth, 
it bears a ftrong refemblance to the conttact of 
emptio-venditio, or SALE; and, fince it is advan- 
tageous to both contracting parties, the harmo- 
nious confent of nations will be interrupted, and 
one obje& of this eflay defeated, if the laws of 
England thall be found, on a fair inquiry, to de- 
mand of the hirer a more than ordinary degree of 
diligence. In the moft recent publication, that I 
have read on any legal fubje&, it is exprefsly 
faid, ‘‘ that the hirer is to take al/ imaginable 
‘care of the goods delivered for hire*:” the 


* Law of Mit Prius, 3d edition corrected, 72. 
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words a// imaginable, if the principles: before efta- 
blifhed be juft, are too ftrong for praCtice even 
in the ftrict cafe of borrowing ; but, if we take 
them in the mildeft fenfe, they muft imply an 
extraordinary degree of care; and this do¢trine, 
I prefume, is founded on that of lord Hott in the 
cafe of Coces and BERNARD, where the great 
judge lays it down, “ that, if goods are let out 
‘* for a reward, the birer is bound to the UTMOST 
** diligence, fuch as the most diligent father of 
“© @ family ufes®.” It may feem bold to contro- 
vert fo refpectable an opinion ; but, without in- 
fitting on the palpable injuftice of making a bor- 
rower and a birer an{werable for precitely the 
fame degree of neglect, and without urging, that 
the point was not then before the court, I will 
engage to fhow, by tracing the doctrine up to 
its real fource, that the dicium of the chief 
juftice was entirely grounded on a gramma- 
tical miftake in the tranflation of a fingle Latin 
word. | 

In the firft place, it is indubitable, that his 
lordfhip relied fole/y on the authority of BRac- 
TON; whofe words he cites at large, and imme- 
diately fubjoins, ‘ whence it appears, &c.” now — 
the words, ‘talis ab eo defideratur cuftodia, 
“ qualem DILIGENTISSIMUS paterfamilias fuis 


* Ld. Raym. 916. 
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“ rebus adhibit,” on which the ‘whole queftion 
depends, are copied exactly from JusT1nraAn*, 
who informs us in the proeme to his Inftitutes, 
that his ‘decifions in that work were extracted 
principally from tbe Commentaries of Gaius; and 
the epithet diligentiffimus is in fatt ufed by this. 
ancient lawyer +, and by bim alone, on the fub- 
jet of hiring: but Garus is remarked for writ- 
ing with energy, and for being fond of ufing 
Juperlatives, where all other writers are fatisfied 
with pofitivest; fo that his forcible manner 
of expreffing himfelf, in this inftance as in fome 
others, mifled the compilers employed by the 
Emperor, whofe words THEopHILUus rendered 
more than literally, and Bracton tran{cribed ; 
and thus an epithet, which ought to have been 
tranflated ordinarily diligent, has been fuppofed 
to mean extremely careful. By rectifying this 
miftake, we reftore the broken harmony of the 
pandects with the inftitutes, which, together with 
the code, form one conneéted work, and, when 
properly underftood, explain and illuftrate each 
other; nor is it neceffary, I conceive, to adopt the 
interpretation of M. De FERRIERE, who ima- 


* Bradt. 62. b. gene Inft. 3. 25. 5. where Theophilus has 
8 cpoden iziusdicares 
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gines, that both Jusrrn1an and Garus' are 
{peaking only of ‘cafes, which from their nature 
demand extraordinary care *, 

There is no authority then againft the rule, 
which requires of a Azrer the fame degree of 
diligence, that a// prudent men, that is, the ge- 
nerality of mankind, ule in keeping their own 
goods ; and the juft diftinétion between Jder- 
rowmg and /uring, which the Sewi/h lawgiver 
~emphatically makes, by faying, ‘if it be an 
hired thing, it came for its iret,” remains 
eftablifhed by the concurrent wifdom of nationg 
in all ages. 

If Cams therefore hire a horfe, he is bound 
to ride. it as moderately and treat it as carefully, 
as any man of common difcretion would ride and 
‘treat his own horfe; and if, through his negli- 
‘gence, as by leaving the door of his ftable open 
at night, the horfe be fto/en, he muft anfwer for 
it; but not if he be rodéed of it by highway- 
men, unless by his imprudence he gave occa- 
fion to the robbery, as by travelling at unufual 
hours, or by taking an unufual road: if, indeed, 
he hire a carriage and any numbet of horfes, 
and the owner fend with them his poftilion or 
coachman, Caius is difcharged from all atten- 
~ sion tothe horfes, and remains obliged only to 


> Inf. vol. V. pe 138. + Exod. xxii. 15. 
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take ordinary care of the glaffes and infide of 
the carriage, while he fits in it. 

Since the negligence of afervant, aéfirig under 
bis mafter's diredlions expre/s or implied, is the 
negligence of the mafter, it follows, that, if the 
fervant of Caius.injure or kill the horfe by rid- | 
ing it tmmoderately, or, by leaving the ftable= 
door open, fuffer thieves to fteal it, Carus must 
make the owner a compenfation for his lofs* ; 
and it is juft the fame, if he take a ready-fur- 
nifhed lodging, and his guefts, or fervants, 
while they act under the authority given by 
him, damage the furniture by the omiffion of 
ordinary care. At Rome the law was not quite 
fo rigid; for Pomponivs, whofe opinion on 
this point was generally adopted, made the 
mafter liable, only when he was culpably negit- 
gent in admitting carelefs guefts or fervants, whofe 
bad qualities he ought to have known ft: but 
this diftinction muft have been perplexing 
enough in practice; and the rule, which, by 
-maaking the head of a family anfwerable indif- 
criminately for the faults of thofe, whom he 
receives or employs, compels him to keep a vi- 
gilant eye on all his domefticks, is not only 
more fimple, but more conducive to the pub- — 
lick fecurity, although, it may be rather harfh 


—* Salk. 282. Ld. Raym. 619. _t D. 19. 2. 31. 
| EE2 
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. in fome particular inftances*, It may here be 
_ obferved, that this is the only contract, to which. 
the French, from whom our word dai/ment was 
borrowed,: apply a word of the fame origin; 
for the letting of a houfe or chamber for hire is 
by them called dai @ Joyer, and the letter for 
hire, da:/leur, that is, das/or, both derived from 
the old verb dailler, to deliver; and, though 
the contraéts, which are the fubject of this 
eflay, be generally confined to moveable things, 
yet it will not be improper to add, that, if sm- 
moveable property, as an orchard, a garden, or , 
a farm, be letten by parol, with no other ftipu- 
Jation than for the price or rent, the leffee is 
bound to ufe the fame diligence in preferving 
the trees, plants, or implements, that every pru- 
dent perfen would ufe, if the orchard, garden, 
or farm, were his own. 

2. Locatio opERIS, which is properly {ubdi- 
vifible into two branches, namely, faciendi, and 
mercium vehendarum, has a moft extenfive influ-. 
ence in civil life; but the principles, by which 
the obligations of the contracting parties may be. 
a{certained, are no lefs obvious and rational, 
than the objects of the contract are often vaft 
and important -[. 


* Poth, Louage, n. 193. 


+ It may beufeful to mention a nicety of the Latin language. 
in the application of the verbs /ocare and conducere: the em- 
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If Titius deliver’ filk or velvet to a tailor for 
a fuit of. clothes, or a gem to a jeweller to bé 
fet or engraved, or timber to a carpenter fot 
the rafters of his houfe, the tailor, the engrav- 
er, and the builder, are not only: obliged to 
perform their feveral undertakings in a work: 
manly manner*: but, /ince they are entitled to a 
reward either by exprefs bargain or . by impli- 
eatton, they muft alfo take ordinary care of thé | 
things refpectively bailed to them : ‘and thus, if 
a horfe be delivered either to'an agifting farmer 
for thé purpofe of depafturing’ in his meadows, 
or to an hoftler tod be dreffed and fed in‘ his 
ftable, the bailees are anfwerable for the lofs' of 
the horfe, #f it be occafioned by the ordinary 
neglect of 'themfelves or their fervants. - It has, 
indeed, been adjudged, that, if the horfe of a 
gueft be fent to paffure by the owner's defire, the 
innholder is not, as _/uch, refponfible for the lofs 
ployer, who gives the reward, is Jocator operts, but condulor 
operurum; while the party employed, who receives the pay, i$ 
locator cperarum, but conduétor operis. Hetiwecc. in Pand. 
par. 3 § 320. So, in Horace, 
“© Tu fecanda marmora - 
“ Locas’— 

which the ftonchewer or mafon conduxit. — | 
* 1 Ventr. 268. erroneoufly printed 1 Vern. 268. in all 
the editions of B/. Comm. II. 452. The innumerable multi- 
tude of inaccurate or idle references, in our beft reports and 


law-tracts, is the bane of the ftudent and of the prac- 


tifer. 
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of him by ¢éeft or aceident * ; and, in the cafe 
of Mosuey and Fosset, an action againft an 
agifter for keeping a horfe fo neghgently that tt 
was ffolen, is {aid to have been held maintain- 
able only by reafon of a /pecza/ aflumption fF ; 
but the cafe is differently reported by RoLug, 
who mentions no fuch reafon; ands according 
to him, chief juftice PopHAm advanced gene- 
rally, in conformity to the principles before 
eftablifhed, that, ‘‘ if a man, to. whom horfes are 
‘* bailed for agiftment, ‘eave open the. gates of 
“ fis feld, in confequence of which negle& 
' they ftray and are ffolen, the owner has an 
* ation againft him;” it is the fame, if the 
innkeeper fend his gueft’s horfe to a meadow of 
bis own accord, for he is bound to. keep fafely 
alt fuch things as his guefts depofit within bes in, 
and fhall not difcharge himfelf by his own a@ 
frcm that obligation; and, even when he turns 
out the horfe by order of the owner, and receives 
pay for his grafs and care, he is chargeable, 
furely, for ordinary negligence, as a baifee for 
hire, though not as an innkeeper by the general 
cuftom of the realm. It may be worth while 
to inveftigate the reafons of this general cuftom, 
which in truth means no mofe than commen law, 
toncerning inaholders*. 


2 § Rep. 32. Coyles cafe. t Mo. §43- +! Ra, Abr. 4. 
} Reg. Orig. 105. a. Noy, Max. ch. 43. 
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Although a ftipend or reward in money be the 
effence of the contract called /ocatw, yet the fame 
refponfibility for neglé@& is juftly demanded in 
any ‘of the innominate contracts, or, whenever a 
valuable confidération of any kind is given or 
Ripulated. This is the cafe, where the contract 
do ut desis formed by a reciprocal batlment far. 
ufe, as if Rodert permit Henry to ufe his plea- 

fure-boat for a day, in confideration that Henry 
will give him the ufe of his chariot for the fame 
time; and fo in ten thoufand inftances, that 
might be imagined, of doudle bailments: this too 
is the cafe, if the abfolute property of one thing 
be given as an equivalent for the fenporary or 
Rmited property of another, as if Carles give 
George a brace of pointers for the ufe of hig 
bunter during the feafon. The fame rule is ap~ 
plicable to the contract facio ut facias, where 
two pérfons agree to perform reciprocal works ; 
as if a mafon and a carpenter have each refpec-. 
trvely undertaken to build an edifice, and they 
mutually agree, that the firft fhall finith all the 
mafonry, and the fecond all the wood-work, in 
their refpective buildings; but, if a gold{mith 
make a bargain with an archite& to give him a 
quantity of wrought plate for building his houfe, 
this is the contract do ut facias, or facto ut des; 
and, in al} thefe cafes, the bailees muft anfwer 
for the omiflion of ordinary diligence in preferv- 
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ing the things, with which they are intrufted : 
fo, when ‘facod undertook the care of Laban’s 
flocks and herds for no lefs a reward ‘than his 
younger daughter, whom he loved fo paffion- 
ately, that feven years were in his eyes like a 
jew days, he was bound to be juft as yigilant, 
as if he had been paid in fhekels of {filver. 

Now the. obligation is precifely the fame, as 
we have already hinted*, when a man takes 
upon -himfelf the cuftody of goods sm confe- 
guence aud. confideration of another gainful con- 
tract; and, though an innholder be not paid in 
money for fecuring the traveller's trunk, yet the 
gueft fact ut faciat, and alights at the inn, not 
folely: for. his own refrefhment, but alfo that 
his goods, may be fafe: independently of this 
reafoning, the cuftody of the goods may be 
confidered as acceffary to the principal contra@, 
and the money paid for the apartments as ex- 
tending .to the care of the box or portmanteau ; 
’ in which light Garus.and, as great a man as 
he, lord Hott, feem to view the obligation ; 
for they agree, ‘that, although a bargeman 
‘and a mafter of a fhip receive their fare for 
*‘ the paffage of travellers, and an innkeeper 
** his pay for the accommodation and enter- 
“ tainment of them, but have no pecuniary re- 
‘© ward for the mere cuftody of the goods be- 


* P. 3753 376. 
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** longing to the paffengers or guefts, yet they 
“© are obliged to take ordinary care of thofe 
<* goods;' as a fuller and a mender are paid for 
‘© their. fill only, yet are aniwerable, ex /ocate, 
“ for vrdinary neglect, if the clothes be loft or 
“«.damaged*.” 

In whatever point of view we confider this — 
bailment, no more is regular/y demanded of the 
bailee than the care, which every prudent man 
takes of his own property; but it has long been 
holden, that an zmnkeeper is bound to reftitution, - 
if the trunks or parcels of his guefts, committed 
to him either perfonally or through one of his 
agents, be damaged i fis inn, or ftolen out of it, 
by any perfon whatever fT; nor fhall he difcharge 
himfelf from this refponfibility by a refufal to 
take any care of the goods, Jdecaufe there are 
JSufpetted perfons in the houfe, for whofe conduct 
he cannot be anfwerable{: it is otherwife, in- 
deed, if he refufe admiffion to a traveller, be- 
caufe he really has.no room for him, and the 
traveller, neverthelefs, infift upon entering, and 
place his baggage in a chamber without the 
keeper’s confent §. 

Add to this, that, if he fail to provide honeft 
fervants and honeft inmates, according to the 
confidence repofed in him by the 7 RUDICEs his 

* PD. 4.9. 5. and 12 Mod. 487. 


+ Yearb. 10 Hen. VII. 26. 2Cro. 189. 
JT Mo. 78. § Dy. 158 b. 1 And. 29. 
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negligence in that refpe& is highly culpable, 
and he ought to anfwer crvslly for their acts, 
even if they fhould rod the guefts, who fleep in 
his chambers*. Rigorous as this law may feem, 
and hard as it may actually be in one or two 
particular inftances, it is founded on the great 
principle of publick utility, to which all private 
confiderations ought to yield; for travellers, 
who muft be numerous in a rich and commer- 
cial country, are obliged to rely almoft impli- 
citly on the good faith of innholders, whofe 
education and morals are ufually none of the 
beft, and who might have frequent opportuni- 
ties of affociating with ruffians or pilferers, 
while the injured gueft could feldom or never 
obtain legal proof: of fuch combinations, or 
even of their negligence, if no aCtual fraud had 
been committed by them. Hence the Pretor 
declared, according to Pomponius, bis defire 
of fecuring the public from the difbonefty of fach 
- men, and-by his edié# gave an action againf 
them, if the gofds of travellers or paflengers 
were loft or hurt by any means, except damno 
fatah, or by inevitable accident; and ULPIAN 
intimates, that even this feverity could not re- 
ftrain them from knavifh practices or fufpicious 
neglectt. | 


* 1 Bl. Comm. 430. + D. 4.9. 1. and 3. 
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In all fuch cafes, however, it is competent 
for the innholder to repel the prefumption of his 
knavery or default, by proving that he took or- 
dinary care, or that the force, which occafioned 
the lofs or damage, was truly srrefiftidie. 

When a private man demands and receives 2 
compenfation for the dare cuftedy of goods in. 
his warelioufe or ftore-room, this is sot proper-~ 
ly. a depoft, but a, bring of care and attention: 
it may be called /catio,cuflodiz, and might have 
been made a diftinét. branch of this laft fort of 
bailment, if it had not feemed ufelefs to multi- 
ply fubdivifions; and the bailee may ftill be de-. 
nominated Jocator opera, fince the vigilance and 
care, which he és out for pay, are. in truth a 
mental operation. Whatever. be his appellation, 

‘either in Exglifb or Latin, he-is clearly refpon- 
fible, like other interefted bailees, for ordinary 
negligence; and, although St. GERMAN feems 
to make no difference in this refpe@& between a. 
keeper of goods for hire and a fimple depofitary, 
yet he ufes the word DEFAULT, like the cuL- 
pa of the Romans, as a generical term, and 
leaves the degree of it to be afcertained by the 
rules of law*. 

In the fentence immediately following, he 
makes a very material diftin@ton between the 
two contracts; for, ‘‘if a man, fays he, have 


* Doét. and Stud. where before cited. | 
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“ @ certain recompenfe for the keeping of goods, 
¢ and promife, at the time of the delivery, £0 
© redeliver.them fafe at his peril, then he fhall 
“ be charged with a// chances, that may befall; 
“ but, -if he make ¢4at-promife, and fave 
¢ nothing for keeping them, he is bound to xo 
cafualties, but fuch as are wilful, and happen 
* by bis own default: now the word: PERIL, 
hke periculum, from which it is derived, is in 
mfelf ambiguous, and fometimes denotes the 
rife:of. inevitable mifchance, fometimes the dan- 
ger arifing, from a want of due circum/pettion ; 
and the fironger fenfe of the word was taken in — 
the firft cafe againft him, who uttered it; but, in 

the. fecond,. where the conftruction is favour- 
} able, the mslder fenfe was juftly preferred*. 
Thus, when a perfon, who, ‘if he were wholly 
uninterefied, would be a mandatary, undertakes 
for a reward to perform any work, he muft be 
confidered as bound ftill more ftrongly, to ufe a 
degree of diligence adequate to the performance of 
it: his obligation muft be rigoroufly conftrued, 
and he would, perhaps, be anfwerable for /light 
neglect, where no more could be required of a 
mandatary than ordinary exertions. This is the 
cafe of commiulioners, factors, and bailiffs, when 
their undertaking ses i fefance, and not fimply 


an 


2 


* See before, p. 370. 
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in cuftody : hence, as peculiar care is demanded 
in removing and raifing a fine column of gta- 
nate or porphyry, without injuring the fhaft or 
the capital, Gaius feems to exact more than or- 
dinary diligence from the undertaker of fuch a 
work for a ftipulated compenfation*. Lord 
Coxe confiders a factor inthe light of a fervant, 
and thence deduces his obligation; but, with 
great fubmiflion, his rewgrd is the. true reafon, 
and the nature of the bufine/s is the juft meafure, 
_ of his duty ¢; which cannot, however, extend 
to a refponfibility for mere accident or open rob- 
bery{; and, even in the cafe of theft, a factor 
has been holden excufed, when he fhowed, 
‘¢ that he had /ad up the’ goods of his principal 
“in a warehoufe, out of which they were 
‘¢ ftolen by certain malefactors to him un- 
“ known §.” | 

Where /&:// is required, as well as care, in 
performing the work undertaken, the bailee for 
fire muft be fuppofed to have engaged himfelf 
for a due application of the neceffary art: it is 
his own fault, if he undertake a work above his 
ftrength ; and all, that has before been advanced 
on this head eoncerning a mandatary, may be 
applied with much greater force to a conduéfor 


* D. 19. 2. 7. +t 4Rep.84. Ld. Raym. 918. 
t 1 Inft. 89. a. § 1 Vent. 121. Vere and Smith. 
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operis faciendi*, 1 conceive, however, that, 
where the bailor has not been deluded by any 
but himfelf, and voluntarily employs in one 
art a man, who openly exercifes another, his 
folly has no claim to indulgence; and that, un- 
lefs the bailee make falfe pretenfions, or a /pe- 
cial undertaking, no more can fairly be de- 
manded of him than the beft of his ability T. 
The cafe, which Sap relates with elegance 
and humour in his Guhjftan or Rofe-Garden, 
and which PuFENDoRrF cites with approba- 
tion}, is not inapplicable to the prefent fubjcd, 
and may ferve asa fpecimen of Mabomedan law, 
which is not fo different from ours, as we are 
taught to imagine: ‘ A man, who had a dif- 
« order in his eyes, called on a farrier fer a re- 
_ medy; and he applied to them a medicine 
‘ commonly ufed for 425 patients: the man loft 
‘ his fight, and brought an action for damages; 
‘ but the judge faid, “ No action lies, for, if 
‘«¢ the complainant had not himfelf been an a/s, 
‘© he would never have employed a farrier ;” 
* and SaD1 proceeds to intimate, that, ‘ if a 
« perfon will employ a common mat-maker to 
“ weave or embroider a fine carpet, he mutt 
‘‘ impute the bad workmanfh:p to bis own 
“© folly §.” 
* Spondet, fay the Roman lawyers, peritiam artis. 


+ P. 381. ¢ De Jure Nat. et Gent. lib. 5. cap. 5. § 3. 
§ Rofar. Polit. cap. 7. There are numbcrless tracts in 
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In regard to the diftin@tion before-mentioned 
between the zonfefance and the misfefance of a 
workman*, it is Indi/putably clear, that an ac- 
tion lies in bot4 cafes for a reparation in da- 
mages, whenever the work was undertaken for 
a reward, either actually paid, expre/sly ftipy- 
lated, or, in the cafe of a common trader, 
{trongly mplied; of which BLACKSTONE gives 
the following inftance: “ If a bui/der promifes, 
“© undertakes, or affumes to Cazus, tbat he will 
“© build and cover his houfe within a time li- 
** mited, and fails to do it, Cass has an action 
‘* on the cafe againft the builder for this breach 
** of his exprefs promife, and fhall recover a 
“© pecuniary fatisfaéticn for the injury fuftained 
“ by fuch delay+.” The learned author mean- 
ed, I prefumc, a common builder, or fuppofed a 
confideration to be given; and for this reafon I 
forbore to cite his doctrine as in point on the 
fubye& of an action for the arp Rotman of 
a mandatary}. 

Before we leave this article, it feems proper 
to remark, that every bailee for pay, whether 
Arabick, Perfian, and Turkifb, on every branch of jurif- 
prudence; from the beft of which it would not be difficult 
to extract a complete fyftem, and to compare & with our 
own; nor would it be lefs eafy, to explain in Perfen or 
Arabick fuch parts of our Engli/fb law, as either coincide | 


with that of the Afaticks, or are manifeftly preferable to it. 
* P. 382, &c. + 3Comm. 157. 1 P. 385, 384, 385. 
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conductor vei or conductor operis, mutt be fup- 
pofed to know, that the goods and chattels of 
his bailor are in many cafes diftrainable for rent, 
if his landlord, who might otherwife be fhame- 
fully defrauded, find them on the premiffes* : 
and, as they cannot be diftrained and fo'd with- 
out his ordinary default at /eaf?, the owner has. 
a remedy over again{ft him, and muft receive a 
compenfation for his lofst: even if a depofttary 
were to remove or conceal 47s cw goods, and 
thofe of his depofitor were to be {eized for rent- 
arrere, he would unqueftionably be bound to 
make reftitution; but there is no. obligation in 
the bailce to JSuggeft wife precautions againft in- 
evitable accident; and he cannot, therefore, be 
obliged to aduife infurance from fire; much less 
to infure the things bailed without an authority 
from the bailor. | | | 

It may be right alfo to mention, that the dif 
tinction, before taken in regard to /oanst, be- 
tween an obligation to reftore the /peczfick things, 
and a power or necefty of returning others 
equal in value, holds good likewife in the con- 
tracts of Siring and depofiting: in the firft cafes 
it is a regular Jas/ment; in the fecond, it be- 
comes a debt. Thus, according to ALFENUS. 
in his famous law, on which the judicious 


a 


* Burr. 1498. &c. = ¢- 3. Bl. Comm.8. = ¢ P.. 392. 
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ByNKERSHOEK has learnedly commented, “ if 
“ an ingot of filver be delivered to a filver- 
«< {mith to make an urn, the wéole property is 
‘* transferred, and the employer is only a credi- 
“© tor of metal equally valuable, which the 
<< workman engages to pay in a certain fhape*:” 
the {mith may confequently apply it to his own 
_ ufe; but, if it perifh, even by unavoidable mif- 
chaace or irrefiftible violence, he, as owner of 
it, muft abide the lofs, and the creditor muft 
have his urn in due time. It would be other- 
wife, no doubt, if the /ase filver, on account 
of its peculiar finenefs, or any uncommon 
metal, according to the whim of the owner, 
were agreed to be /pecifically redelivered in the 
form of a cup or a ftandith. 

3. Locatwo operis MERCIUM VEHENDARUM 
is a contract, which admits of many varieties 
in form, but of none, as it feems at length to 
be fettled, in the /ub/tantial obligations of the 
bailee. 

A carrer for bire ought, by the rule, to be 
refponfible only for ordinary negle@; and, in 
the time of Henry VIII. it appears to have 
been generally holden, “ that a common carrier 
‘* was chargeable, in cafe of a lofs by robbery, 
« only when he had travelled by ways danger- 


* D. 19. 2.31. Bynk. Od, Fur. Rom. lib. VIII. 
VOL. VI. F F 
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“© ous for robbing, or driven by mgt, or at any 
* mmconventent hour*:’’ but, in the commer- 
cial reign of ELIZABETH, it was refolved, upon 
the fame broad principles of policy and conve- 
nience that have been mentioned in the cafe of 
innholders, ** that, if a common carrier be robbed 
“‘ of the goods delivered to him, he fhall an- 
“¢ fwer for the value of them+.” 

Now the reward or hire, which is confidered 
by fir Epwarp Cokz as the reafon of this de- 
cifion, and on which the principal ftrefs is often 
laid in our own times, makes the carrier liable, 
indeed, for the omiffion of ordinary care, but 
cannot extend to ¢refffible force; and, though: 
fome other bailees have a recompenfe, as factors 
and workmen for pay, yet, even in Woodliefe’s 
cafe; the chief juftice admitted, that roddery 
was a good plea for a factor, though it was a 
bad one for a carrier: the true ground of that 
refolution is the publick employment exercifed by 
the carrier, and the danger of his combining 
with rodders to the infinite injury of commerce 
and extreme inconvenience of fociety }. 

The modern rule concerning a common caxrier 
‘is, that ‘* nothing will excufe him, except the 


. 


* Doct. and Studs where often before cited. 

+ 1 Inft. 89. a, Mo. 462. 1Ro. Abr.2. Woodliefe and 
Curties: | 

t+ Ld. Raym.917. 12 Mod. 487. 
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** act of Gon, or of the King’s enemies* ;” but 
a momentary attention to the principles mutft 
convince us, that this exception is.in truth part 
of the rule itfelf, and that the refponfibility for 
a lofs by rodéers is only an exception to it: a 
carrier is regularly an{werable for neglect, but 
not, regularly, for damage occafioned by the at- 
tacks of rufians, any more than for ho/file vio- 
lence, or unavoidable misfortune ; but the great 
maxims of policy and good government make it 
neceflary to except from this rule the cafe of 
robbery, \eft confederacies fhould be formed be- 
tween carriers and defperate villains with little 
or no chance of detection. 

Although the Aé of God, which the ancients 
too called @« Cia» and Vim divinam, be an ex- 
preffion, which long habit has rendered familiar: 
to us, yet perhaps, on that very account, it 
might be more proper, as well as more decent, 
to fubftitute in its place izevitable accident : reli- 
gion and reafon, which can never be at va- 
riance without cerfain injury to one of them, 
affure us, that “ not a guift of wind blows, nor, 
‘a flafh of: lightning gleams, without the 
* knowledge and guidance of a fuperintending 
“ mind ;” but this doctrine lofes its dignity | 
and fublimity by a technical application of it, 


* Law of Nif Prius, 70, 71. 
FF 2 
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which may in fome inftances border even upon 
profanenefs; and law, which is merely a prac- 
tical {cience, cannot ufe terms too popular and 
per{picuous. 

In a recent cafe of an action againft a carrier, 
it was holden to be no excufe, “ that the fhip 
s was tight, when the goods were placed on 
‘‘ board, but that a rat, by gnawing out the 
“ oakum, had made a {mall hole, through 
“ which the water had gufhed* ;” but the true 
reafon of this decifton is not mentioned by the 
reporter: it was in fac at /eaft ordinary negli- 
gence, to let a rat do fuch mifchief in the vef- 
fel; and the Roman law has, on this principle, 
decided, that, “ fi fullo veftimenta polienda 
‘* acceperit, eaque mures roferint, ex locato te- 
“ netur, quia debust ab hac re caveret.” 

Whatever doubt there may be, among civi- 
lians and common-lawyers, in regard to 2 cafket, 
the contents ‘of which are concealed from the DE- 
PosiT ARY t¢, it feems to be generally underftood, 
that @ common carrier is anfwerable for the lofs. 
of a box or parcel, be he ever fo ignorant of its 
contents, or be thofe contents ever fo valuable, 
unlefs he make a /pectal acceptance}: but gro/ 
fraud and impofition by the bailor will deprive 


® : Wils. part 1. 281. Dale and Hall, 
+ D. 19. 2.13.6. J} Before, p. 362, 364, 366. 
§ 1 Sera 145. Fitchburn and White. — | 
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him of his action, and if there bé proof, that 
the parties were apprized of each other’s inten- 
tions, although there.was no perfonal commu- 
nication, the bailee mz¥ be confidered as a _/pe- 
cxal acceptor: this was adjudged in a very mo- 
dern cafe particularly circumftanced, in which 
the former cafes in J entris, Alleyne, and Car- 
thew, are examined with liberality and wifdom; 
but, in all of them, too great ftrefs is laid on 
the reward, and too little on the important mo< 
tives of public utility, which alone diftinguith 
a'carrier from other baslees for hire*. 

Though no fubftantial difference is aflign- 
able between carriage by /and and ‘carriage by 
water, or, in other words, between a waggon. 
and a darge, yet it foon became neceflary for the 
courts to declare, as they did in the reign of 
James I., that:a common .hoyman, like a com- 
mon waggoner, is rcfponfible for goods com- 
mitted to his cuftody, even if he be robéed of 
them; but the reafon faid to have been given 
for this judgement, namely, becaufe 4e had his 
hire, is not the t¥ae one; fince, as we have be- 


fore fuggefted, the recompenfe could only make 


“* Burr. 2298. (son and Paynton. See x Vent..238. All. 
93- Carth. 48¢. 

+ Hob. ca. 30. 2 Cro. 330. Richand Kneeland. *The 
“6 firft cafe of the kind, faid lord Holt, to be found in our 
6° books.” 12 Mod. 480. 
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‘him liable for temerity and imprudence, as if a 
bargemafter were rafhly to fhoot a bridge, whex 
the bent of the weather is tempeftuous ; but not 
for a mere cafualty, as if a hoy in good condi- 
tion, fhooting a bridge at a proper time, were 
driven againft a pier by a fudden breeze, and 
overfet by the violence of the fhock*; nor, by 
parity of reafon, for any other force too great 
to be refifted +: the pubick employment of the 
hoyman, and that diftruf?, which an ancient 
writer juftly calls the jew of wifdom, are the 
real grounds of the law’s rigour in making fuch 
a perfon refponfible for a lofs by roddery. : 

All, that has juft been advanced concerning 
a Jand-carrier, may, therefore, be applied to a 
bargemafter or boatman; but, in cafe of a tem- 
peft, it may fometimes happen, that the law of 
jetfon and average may occafion a difference. 
Barcrof?’s cafe, as it is cited by chief juftice 
Rotue, has fome appearance of hardfhip : “a 
“ box of jewels had been delivered to a ferry- 
“man, who knew not what it contained, and, a 
“< fudden ftorm arifing in the paflage, he threw 
“ the box into the fea; yet it was refolved, that 
“he foould anfwer for it ¢:* now I cannot help 

* 1 Stra. 128. Ansies and Stevens. 

+ Palm. 548. W. Jo. 159. S¢e the doctrine of inevitable 
accident moft leatnedly difcuffed in Defd. Heraldi Animadv. 
in Salmafi Obferv. in Jus Att-et Rom. cap. xv. 

f All. 93. oe 
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fafpecting, that there was proof in this cafe of 
culpable negligence, and probably the cafket was 
both /mai/ and light enough, to have been kept 
longer on board than other goods; for, in the 
cafe of Gravefend barge, cited on the bench by 
lord Coxe, it appears, that the pack, which was 
thrown overboard in a tempeft, and for which 
the bargeman was holden not an/werable, was of 
great value and great weight; although this laft 
circumftance be omitted by Rote, who fays 
only, that the mafter of the veffel had no informa- 
tion of its contents*. 

The fubtilty of the human mind, in finding. 
diftinctions, has no bounds; and it was imagined 
by fome, that, whatever might be the obligation 
of a barge-mafter, there was no' reafon to be 
equally rigorous in regard to the mafter of a /bip; 
who, if he carry goods for profit, muft indubita- 
bly anfwer for the ordinary negleé of himfelf or — 
his mariners, but ought not, they faid, to be 
chargeable for the violence of redbers: it was, 
however, otherwife decided in the great cafe of 
Mors and Slew, where “ eleven perfons armed 
“ came on board the fhip in the river, under 
“pretence of impreffing feamen, and forcibly 
“ took the chefts, which the defendant had ene 
“ paged to carry; and, though the mafter was 


* 2 Bulftr. 280. 2. Ro. Abr. 567. 
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. entirely blamelefs, yet fir MartrHew Hate 


and his‘brethren, having heard both civilians and 
common-lawyers, and, among them, Mr. Hort 
for the plaintiff, determined, on the principles 
jutt before eftablithed, that the bailor ought to 
recover*, This cafe was frequently mentioned 
afterwards by: lord Hott, who faid, that “ the 
‘* declaration was drawn by the greateft pleader 
‘in England of his timet.” — 

Still farther: fince neither the element, on 
which goods are earrted, nor the magnitude and 
form of the carriage, make any difference in the 
refponfibility of the bailee, one would hardly 


“ have conceived, that a diverfity could have been 


taken between a /etier and any other thing. Our 
common law, indeed, was acquainted with no 
fuch diverfity; and a private poft-mafter was 
precifely in the fituation of another carrier; but 
the ftatute of Cuarves II. having eftablifheda 
general poft-office, and taken away the liberty of 
fending letters by a private poft{, it was thought, 
that an alteration was made in the obligation of 


the poft-matfter general; and, in the cafe of 


_ Lane and Cotton, three judges determined, againft 


the fixed and well-fupported opinion of chief 
juftice Hort, * that the poft-mafter was not 
\ 
* 1 Ventr. 190. 238. Raym. 220. 
+ Ld. Raym. 920. 
qt 12 Cha. II. ch. 35. See the fubfequent Aacutes: 
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«¢ anfwerable for the lofs of a letter with exche- 
«© guer-bills in it* :” now this was a cafe of or- 
dinary neglect, for the bills were /lo/en out of the 
plaintiff’s letter in tbe defendant's office+ ; and, 
as the mafter has a great /alary for the difcharge 
of his truft; as he ought clearly to an{wer for the 
acts of his clerks and agents ; as the ftatute, pro~ 
fefledly enacted for /afety as well as difpaich, 
could not have been intended to deprive the 
fubject of any benefit, which he before enjoyed; 
for thefe reafons, and for many others, I believe 
that CrcgRo would have faid, what he wrote on 
a fimilar occafion to TReEBarrius, “ Ego tamen 
“scHVOL# affentior{.” It would, perhaps, 
have been different under the ftatute, if the pot 
had been robbed, either by day or by nb, 


* Carth. 487. 12 Mod. 482. 

+ In addition to the authorities, before cited, p. 370. note 
(+), for the diftinétion between a lofs by fralth and by robbery, 
fee Dunzwulin, tra. De co quod interef, note 184. and Ro- 
SELLA CASUUM, 28.b. This laft is the book, which St. Ger- 
man improperly calls Summa Rofella, and by mifquoting 
which he mifled me in the paflage concerning the fall of « 
houfey p. 396. The words of the author, Trovamada, are 
thefe: “‘ Domus tua minabatur ruinam; domus corruit, et ine 
“ terficitequum tibi commodatum ; certénon potett dicicafusfor- 
“ tuitus; quia diligentifimus reparaffet domum, vel ibi ron ha- 
“ bitiffet; fiautem domus non minabatur ruinam, fed tmpetu 
“ sempeftatis valid corruit, non eft tibi imputandum.” 


t Epift. ad Fam. VII. 22. 
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when there is a neceflity of travelling, but even 
that queftion would have been difputable; and 
here I may conclude this divifion of my effay, with 
obferving, in the plain but emphatical language of 
St. GerMAN, “ that all the former diverfities be 
“ granted by fecondary conclufions derived upon 
“‘ the law of reafon, without any ftatule made tm 
“ that behalf; and, peradventure, laws and the 
‘¢ conclufions therein be the more plain and the 
© more open; for if any flatute were made there- 
<< in, I think verily, more doubts and queftions 
‘* would arife upon tbe ftatute, than doth now, 
“‘ when they be only argued and judged after 
“* the common law*.”’ 

Before | finifh the bifforical part of my effay, 
in which I undertook to demonftrate, ‘< that a 
“* perfe&t harmony fubfifted on the interefting | 
‘¢ branch of jurifprudence in the codes of nations 
“< moft eminent for legal wifdomt,” I cannot for- 

_ bear adding a few remarks on the inftitutions of 
thofe nations, who are generally called barbarous, 
and who feem in many inftances to have de- 
ferved that epithet: although traces of found 
reafoning and folid judgement appear in moft of 
their ordinances. 

By the ancient laws of the achat, 
which are indeed rather obfcure, the. “ keeper of 


* Doct. and Stud. dial. 2. chap. 38. lait fentence, 
t P. 335. 
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“ a horfe or an ox for bire, as well as a birer for 
“ ufe, was obliged, if the animal peri/bed, to re- 
“ turn another of equal worth:” the law of the 
Baiuvarians on this head is nearly in the fame 
words; and the rule is adopted with little altera- 
tion in the capitularies of CHARLEMAGNE and | 
Lewis the Pious*, where the Mofaick law be- 
fore cited concerning a borrower may alfo be 
found. In all thefe codes a depofttary of gold, 
filver, or valuable trinkets, is made chargeable, 
if they are deftroyed by fire, and bis own goods 
perifh not with them; a circumftance, which 
fome other legiflators have confidered as conclu- 
jive evidence of grofs negle& or fraud: thus, by 
the old Briti/btract, called the book of Cynawe, 
a perfon, who had been robbed of a depofit, was 
allowed to clear himfelf by making oath, with 
compurgators, that he had no concern In the rob- 
bery, unle/s be had faved bis own goods; and it 
was the fame, I believe, among the Britons in 
the cafe of a lofs by fire, which happened with- 
out the fault of the bailee ; although Howe: the 
Good feems to have been rigorous in this cafe, 
for the fake of publick fecurity{. There was 


* Lindenbrog, LL. Wifgoth. lib. 5. tit. §.§ 1) 2, 3. and 
LL. Baiuvar. tit. 14. §1) 2,3, 4+ Capitul. lib. §. § 204. 

+ Capitul. lib. 6. § 22. Exod. xxil. 14, 15. 

} LL. Hywel Dda, lib. 3. cap. 4. § 22. and lib. 3. cap. 
3°§ 40. See alfo Stiernb. De Jur. Sveon. p. 256, 257. 
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ene regulation in the sorthern code, which 1 
have not feen in‘ that of any ‘other nation: 
if precious things were depofited and foesen, time 
was given to fearch for the thief; and, if he could 
not be found within the time lintted, a morety 
of the value was to be paid by the depofitary 
to the owner, “ ut damnum ex medio — 
‘< fuftineret*.”’ 

Now I can fcarce perfuade myfelf, ihe the 
phrafe ufed in thefe laws, ft id pericrit, extends 
to a perifhing by inevitable accident ;.nor can | 
think, that the old Gotbick law, cited ™ STIERN- 
HOOK, fully proves his aflertion, that ‘<a de- 
* pofitary was refponfible for irrefftible force ;” 
but I obferve; that the mihtary law-givers of the 
north, who entertained very high notions of 
good faith and honour, were more ftrid than 
the Romans in the duties, by which depofitaries 
and other truftees were bound: an exact con- 
formity could hardly be expected between the 
ordinances of polifhed ftates, and thofe of a peo- 
ple, who could fuffer difputes concerning bail- 
ments to be decided by combat; for it was the 
Emperor Freperick Il., who abolifhed the 
trial by battle in cafes of contefted depofits, and 
fubftituted a more rational mode of prooff. 


o 


* LL. Wifigoth, lib. 5. tit. 5. § 3. 
+ LL. Longsbard. lib. 2. tit. 55. § 35. Con/lit. Neapel. Ub. 
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I purpofely referved to the laft the mention 
ef the Hinpv, or Indian code, which the learn- 
ang and induftry of my much-efteemed friend 
Mr. Haraep has made acceflible to Europeans, 
and the PersiAn tranflation of which I have had 
the pleafure of feeing: thefe laws, which muft i 
all times be a fingular object of curiofity, are 
ow of infinite importance ; fince the happinefs 
of millions, whom a feries of amazing events 
has fubjected to a Briti/b power, depends on a 
fiict obfervance of them. 

It is pleafing to remark the fimilarity, or ra- 
ther identity, of thofe conclufions, which pure 
unbiaffed reafon in all ages and nations feldom 
fails to draw, in fuch juridical inquiries as are 
not fettered and manacled by poftive inftitution; 
and, although the rules of the Pundits concerning 
Succeffion to property, the puni/bment of offences, 
and the ceremonies of religion, are widely differ- 
ent from ours, yet, in the great fyftem of con- 
tracts and the common intercourfe between man 
and man, the Poorer of the Indians and the 
DiceEst of the Romans are by no means diffi- 
milar*. 


* « Hzc omnia, fays Grotius, Romanis quidem con- 
“¢ gruunt legibus, fed non ex illis primitus, fed ex equitate na- 
“ turali, veniunt: quare eadem apud alias quoque gentes 
“ reperire eft.” De Jure Bells ac Pacis, lib. 2. cap. 12. — 


§ 13. 


446 | THE LAW 


Thus, it is ordained by the fages of Hrndufidr, 
that “‘adepofitor fhall carefully inquire into 
* the character of his intended depofitary; who, 
“if he undertake to keep the goods, thall pre~ 
“ ferve them with care and attention; but fhall 
“not be bound to reftore the value of them, if 
“ they be /porled by unforefeen accident, or burned, 
“ or ffolen; UNLESS he conceal any part of them, 
‘‘ that has been faved, or unlefs his own effeé?s 
“* be fecured, or unlefs the accident happen after 
“his refufal to redeliver the goods on a de- 
** mand made by the depofitor, or while the de- 
‘¢ pofitary, again{t the nature of the truft, pre- 
* fumes to make ufe of them:” in other words, 
“‘ the bailee is made anfwerable for fraud, or 
“ for fuch negligence as approaches to it*. 

So, a borrower is declared to be chargeable 
even for cafualty or violence, if he fail to return 
the thing after the completion of the bufinefs, 
for which he borrowed it; but not, if it be ac- 
cidentally loft or forcibly feized, before the ex- 
piration of the time, or the conclufion of the af- 
fair, for which it was lent}: in another place, 
it is provided, that, if a pledge be damaged or 
loft by unforefeen accident, the creditor fhall ne- 
verthelefs recover his debt with intereft, but the 


* Gentoo Laws, chap. IV. Sce before, p. 373. 
+ Same chapter. See before, p. 397. 
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debtor fhall not be entitled to the value of his 
pawn*; -and that, if the pledgee ufe the thing 
pledged, he fhall pay the value of it to the 
pledgor in cafe’of its lofs or i whilft he 
ufes itt. : 

In the fame manner, if a perfon d:re a thing 
for ufe, or if any metal be delivered to a work- 
‘ man, for the purpofe of making veffels or orna- 
ments, the bailees are holden to be difcharged, 
if the thing bailed be deftroyed or fpoiled by 

natural misfortune or the injuftice of the rung 
power, UNLEss it be kept after the time limited 
for the return of the goods, or the performance 
of the workf. | 

All thefe provifions are confonant to the prin- 
ciples eftablifhed in this effay; and I cannot 
help thinking, that a clear and concife treatife, 
written in the Perfian or Arabian languagk, on 
the law of Contraéfs, and evincing the’ general 
conformity between the Afatick and European 
fyftems, would contribute, as much as any regu- 
lation whatever, to bring our Exg/:/b law into 
good odour among thofe, whofe fate it is to 
be under our dominion, and whofe happinefs 
ought to be a ferious and continual object of our 
care. 


* Chap. I. Se&. L. Before, p. 415. 416. 
+ Chap. I. Se&. II. Before, p. 409. 
¢ Chap. IV. and Chap. X Before, p. 418, 421. 
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Thus have I proved, agreeably to my un- 
dertaking, that the plain elements of natural law, 
on the fubje& of BAILMENTs, which have been 
traced by a foort analyfis, are recognifed and con- 
firmed by the wifdom of nations*; and I hatten 
to the third, or fynthetical, part of my work, in 
which, from the nature of it, moft of the def- 
gitions and rules, already given, mutt be repeated 
with little variation in form, and none in fttb- 
fiance: it was at, firft my defign, to fubjoin, with 
a few alterations, the Synop/is of DELRI0; but 
_ finding, that, as ByNKERSHOEK expreffes him- 

felf with an honeft pride, I bad lesfure fometimes 
to write, but never to copy, and thinking it un- 
juft to embellifh any production of mine with 
the inventions of another, I changed my plan; 
and fhall barely recapitulate the doétrine ex-° 
pounded in the preceding pages, obferving the 
method, which logicians call Syntbefs, and in 
which all fciences ought to be explained. 

I. To begin then with definitions: 1. BATL- 
MENT is a delivery of goods in truft, on a contract 
expreffed or implied, that the truft fhall be duly 
executed, and the goods redelivered, as foon as the 
time or ufe, for which they were bailed, fhall bave 
elapfed or be performed. 

2. Deposit is a bailment of goods to be kept 

Sor the bailor without a recompenfe. 


* Before, p. 328 and 337. 
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3. MANDATE is a dailment of goods, with- 
out reward, to ve carried from place to place, or 
to have fome act performed about them: 

4. LENDING FOR USE is a baslment of a thing 
for a certain time te be ufed by the borrower 

without paying for it. 

5. PLeEepcING is a dathment of pil: by a 
debtor to his creditor to be kept till the debt be 
difcharged, | 

6. LETTING To HIRE 1s I. a batlment of A 
THING #0 be ufed by the hirer for a compenfation 
in money; Or, 2..a letting out of WORK and LA~ 
BOUR to be done, or CARE and ATTENTION to 
be beffowed, by the bailee, on the goods bailed, 
and that for @ pecuniary recompenfe; or, 3. of 
CARE and PAINS in carrying the things dehvered 

from one place to another ir a pp or im- 
plied reward. 

7. INNOMINATE BAILMENTS are thofe, 
where the compen/fation for the ufe of a thing, 
or for /adour and attention, is not pecuniary, but 
either 1. the reciprocal ufe or the gift of fome 
other thing; or, 2. work and pains, reciprocally 
undertaken; or, 3. the w/e or gift of another 
thing in confideration of care and labour, and 
converfely. 

8. Orpinary negled is the omiffon of that 
care, which every man of common prudence, and 

VOL. VI. GG 
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capable of governing a ed takes er his own 
concerns. 

g. Grass neglect is the want of that care, 
which every man of common fenfe, how inattentive 
foever, takes of 4is own property. 

10. SricuT negleéct is the omifion of that 
dhgence, which very circum/pet and thoughtful 
perfons ule in fecuring ther own goods and 
chattels. 

. 11. A NAKED CONTRACT is a contract 
made without confderation or recompenfe. 

H. ‘The.rules, which may be confidered as 
axioms flowing from natural reafon, good mo- 
rals, and found policy, are thefe : 

1. A bailee, who derives no benefit from his 
undertaking, is refponfible only for -GRoss ne- 
glect. 

2. <A bailee, who alone receives benefit from 
the bailment, is rcfponfible for sLiGHT ne- 
glee. 

3- When the bailment is dencficial to both 
parties, the bailee muft antwer for ORDINARY 

neglect. 

4. ASPECIAL AGREEMENT of any baHee to 
aniwer for more or /e/s, is in general. valid. 

5- Ate bailees are anfwerable for actual: 
| FRAUD, even though the contrary be ftipulated. 
6. No bailee fhall be charged for a lofs- by 
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inevitable- ACCIDENT or irreffitble FORCE; exe 
cept by /pectal agreement. 

7. Rospery by force is confidered as irre- 
Sfitble; but a lofs by private sTEALTH is pre- 
Jumptive evidence of ordmary neglect. 

8. Gross neglect is a violation of good faith 

9. No acrion lies to compel a 
of a naked contra. 

10. A reparation may be obtained by fuit for 
every DAMAGE occafioned by an INJURY. 

11. The negligence of asERVANT; acting dy 
his mafter’s exprefs or implied order, is the heg= 
ligence of the MASTER. 

III. From thefe rules the following propof- 
trons are evidently deducible : 

1. ADEPOSITARY is refponfible only for GROSS 
neglect; or, in other words, for 4 violation of 
- Satth, | 
- A pDEPosIrARY;, whofe charaéter is 
seca to his depofitor, fhall not anfwer for méré 
neglect, if he take xo better care of his own goods, 
and they a/fo be {poiled or deftroyed. 

3. A MANDATARY fo carry is refponfible 
only for cross neglect, or @ breach of good 

faith. 

4. A MANDATARY fo perform a work is 
bound to ufe a “degree of diligence adequate to the 
performance of it. 

5. A man cannot be compelled by ACTION 

GG2 
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to perform his promife of engaging ina DEPOSIT 
Or a MANDATE. ie 

6. A reparation may be obtained by fuit for 
DAMAGE occafioned by the nonpérformance of a 
promife to become a DEPOSITARY of a MAN- 
DATARY. 

+ 7. A BORROWER FOR USE 1S s refponfible for 
SLIGHT negligence. 

8. A PAwNzE is an{werable for ORDINARY 
neglect. ) 

g. The HIrER of a THING Is an{werable for 
ORDINARY neglect. 

10. A WORKMAN for HIRE muft anfwer 
for oRDINARY neglect of the goods bailed, 
and apply a degree of SKILL equal to his un- 
dertaking. 

11. A LETTER to HIRE of his CARE and 
ATTENTION Is refponfible for ORDINARY neg- 
ligence. 

12. A CARRIER for HIRE, by /and or by wa- 
ter, is anf{werable for ORDINARY negleét. _ 
IV. To thefe rules and propofitions there are 
fome exceptions : | | 

x. A man, who /pontaneoufly and officzoufly 
engages to keep, or to carry, the goods of an- 
other, though without reward, mutt an{wer for 
SLIGHT neglect. 

2. Ifaman, through frong inietiaiion: and 
with reluéfance, undertake the execution of a 
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MANDATE, no more can be required of him 
than 2 fair exertion of his ability. 

3. Atv bailees become refponfible for loffes 
by CASUALTY OF VIOLENCE, after their refu fal 
to return the things bailed on a LAWFUL DE- 
MAND. | 

4.’ A BORROWER anda HIRER are an{wer- 
able in ALL EVENTS, if they keep the things 
borrowed or hired after the Stipulated timey or 
ufe them differently from their agreement. 

5. A DEPOSITARY and a PAWNEE are.an- 
{werable in ALL EVENTS, if they u/e the things 
depofited or pawned. 

6. An INNKEEPER is'chargeable for the 
goods of his gueft within -bis inn,’ if the guclt 
be robbed by the Jeruants or inmates of the 
keeper. — | 

y.: A ‘COMMON CARRIER, by land or by 
water, muft indemnify the owner of the goods 
carried, if he be RoBBED of them. 

V. It is no exception, but a corollary, from 
the rules, that « every bailee is refponfible for a 
“ Jofs by ACCIDENT or FORCE, however inevi- 
“ table or irrefiftible, if it be occafoned by that 
“ degree of negligence, for which the nature of 
‘¢ his contract makes him generally anfwera- 
“ ble 3” and I may here conclude my'difcuffion 
of this important title in jurifprudence with a 
general and obvious remark ; that “ a// the pre- 
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‘“‘ ceding rules and propofitions may be diverfi~ 
‘“‘ fied to mfinity by the circumftances of every 
6s particular cafe ;" on which circumftances it is 
on the continent the province of a judge appoint- 
ed by the fovereign, and in ENGLAnn, to otr 
conftant honour and happinefs, of a jury freely ‘ 
chofen by the parties, finally to decide: thus, 
when a painted cartoon, pafted on canyas, had 
been depofted, and the bailee kept it fo near a 
damp wall, that it-peeled and was much in- 
jured, the. queftion “ whether the depofitary 
, * had been guilty of Gross negle¢t,” was pro- 
perly left tothe jury, and, on a verdi@ for 
the plaintiff, with pretty large damages, the 
court refufed to grant.a new trial* ; but it was 
the judge, who determined, that the defendant 
was by Jaw refponfible for gro/s. negligence 
qnly; and, if it had been proved, that the bailee 
had kept Ass own pictures of the fame fort in the 
fame place and manner, and that they too had 
been {poiled, a new trial would, I conceive, have 
been granted; and fo, if no more than sLiqu? 
_ neglect had been committed, and the jury had, 
neverthelefs, taken upon themfelves to decide 
againft law, that a hailee wethout reward was 
re{ponfible for it. 

. Should the method ufed in this little trac be 
approved, I may poffibly not want inclination, 


* 2 Stra. 1099. Mytton and Cock. 
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if I do not want leifure, to difcufs in the -fame 
form every branch of Englifb law, civil and cri- 
minal, prevate and publick; after which it will 
be eafy to feparate and mould -into diftin® 
works, the three principal divifions, or the ana- 
lytical, the biftorical, and the fyntbetical, parts. 
The great fyftem of jurifprudence, like that 
of the Univerfe, confifts of many fubordinate 
fyftems, all of which are connected by nice 
links and beautiful dependencies; and each of 
them, as I have fully perfuaded myfelf, is re- 
ducible to a few plain elements, either the wife 
maxims of national policy and general conveni- 
ence, or the poftive rules of our forefathers, 
which are feldom deficient in wifdom or utility: 
if Law 4e a fcience, and really deferve fo fub- 
lime a name, it muft be founded on principle, 
and claim an exalted rank in the empire of 
reafon; but, if it be mere/y an unconnetted feries 
of decrees and ordinances, its ufe may remain, 
though its dignity be leflened, and He will be. 
come the greateft lawyer, who has the ftrongeft 
habitual, or artificial, memory. In praétice, law 
certainly employs ¢wo of the mental faculties; 
reafon, in the primary inveftigation and deci« 
fion of points entirely new; and memory, in 
tran{mitting to us the reafon of fage. and learned 
men, to which our own ought invariably tq 
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yield, if not from a becoming madefty, at leaft 
from a juft attention to that objeét, for which 
all laws are framed, and all focieties inftituted, 
THE GOQD OF MANKIND. - 


ADVERTISEMENT, 


AFTER I had finithed the preceding trac, to | 
the fatisfaction of feveral friends, but not to mp 
own, I was informed, that the learned Curis-= 
TIAN THOmastus had publifhed a differtation 
on the fame fubje&t with the following title: 
De Ufu Praético Dottrine difficillime ‘furis Ro- 
mani de Culparum Praftatione in Contrattibus ; 
Harz, mpccv. The fame of the author, and. 
the high applaufe, which the very fenfible 
Bynkerfboek beftows on him, impreffed me with 
a moft favourable idea of his work, and with a _ 
firong defire to procure it; but, to my extremé 
difappointment, I cannot find it in any library, 
publick or private, in the Metropolis or in either 
of our Univerfities: I have fent for it, however, 
to Germany, and, when I receive it, fhall take 
a fincere, pleafure, either in correcting fuch er-— 
rors, as it may enable me to deteét in my eflay, 
or in confirming the fyftem, which I have 
adopted, by fo refpectable an authority. 
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-IT has long been my opinion, that, in times of 
Mational adverfity, thofe citizens are entitled to 
the higheft praife, who, by perfonal exertions 


‘and active valour, promote at their private . 


hazard the general welfare; that the fecord rank 
in the fcale of honour is due to thofe, who, in 
the great council of the nation, or in other af- 
femblies, legally convened, propofe and enforce 
with manly eloquence what they conceive to be 
falutary or expedient ° on ‘the occafion ; and that 
the third place reniains for thofe perfons, who, 
when they have neither’ a neceffity to act, nor 
a fair opportunity to {peak, impart in writing 
to their countrymen futh opinions as their rea- 
fon approves, and fuch knowlege as their painful 
refearches have enabled them to acquire. 


a 
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With thefe reftrictions, the fword, the tongue, 
and the pen, which have too often been em- 
ployed by the worft paffions to the worft pur- 
pofes, may become the inftruments of exalted 
virtue ; inftruments, which it is not the right 
only, but the duty, of ,every man to ufe, who 
can ufe them; paying always a facred regard | 
to the laws of that country, which he under- 
takes to defend, to advife, or to enlighten. , | 

A fenfe of this duty and a confcioufnefs of this 
right have impelled me, with no views, as it will 
be readily believed, of ambition or intereft, much 
lefs from any factious motive, to take up that 
‘inftrument, which I have ftated as the leaft ho- 
- nourable of the three, and: to prefent the pub- 
lick with a few confiderations on a fubject no 
lefs interefting at the prefent hour than impor- 
tant to all future ages. 

Having unhappily been a vigilant and indig- 
hant {pectator of the late abominable enormities ; 
having feen the fenate befieged, and the ae 
infulted ; the laws of our country defied, and the 
law of nations violated; having beheld the 
‘houfes of our trueft patriots and moft refpectable 
magiftrates eithet deftroyed, affailed, or menaced; 
having paffed a whole niglit encircled by the 
blazing habitations of unoffeiding individuals, 
and by the Hames of thofe edifices which pub-. 
lick juftice had allotted to various claffes of of- 
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fenders; having lamented over a great metro- 
. polis expofed for many days to.the fury of a licen- 
_ tious tabble; having believed the nobleft com- 
mercial City in the world to be in danger of a 
fecond conflagration; having in vain fought ac- 
cefs to the courts at Weftminfter in full term, 
and to the houfes of parliament in full feflion; 
having, in a word, been witnefs to horrors, all 
the concurrent caufes of which are not eafy to 
be known, and all the confequences of which are 
lefs eafy to be predicted; I could not but fee at 
length, with a mixed fenfation, between anguifh 
and joy, the vigorous and triumphant exertions 
of the executive power; and I admitted the ne- 
cellity of thofe exertions, whilft I deplored it. 
Every well-difpofed man, and lover of tran- 
quillity, muft have rejoiced, that, on the ninth 
of June, the peaceable and terrified inhabitants of 
this noble Capital might enjoy repofe; that the 
valuable effets, which many had removed, and 
fome had even buried, might be replaced; that 
the artifan might refume his implements, and the 
ftudent, his books; that juftice had reafcended 
her feat ; and that order was fucceeding to con- 
fufion, harmony to difcord; but every honeft 
man and lover of his country muft have grieved, 
that a whole week was then before us, in which 
the neceffary adjournment of the Commons, 
who would otherwife have been deliberating on 
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the ftate of the metropolis and the kingdont, 
had left us under a power, which, whatever it 
might be in form and in effe&, was in truth and 
fubftance, dictatorial. 

In this awful interval a queftion occurred to 
_ me, which muft naturally have. prefented itfelf 
to many others: “* Whether the ftill-fubfifting 
‘laws and genuine conftitution of ENGLAND 
‘had not armed the civi/ fate with a power 
“ fufficient, if it had been previoufly underftood 
‘Cand prepated, to have fuppreffed ever fo for- 

** midable a riot’ without the intervention of the 
“ military.” 

If no fuch power legally exifted in the ftate, 
our fyftem, I thought, muft be defective in a 
moft effential point; fince no people can be 
really and fubftantially free, whofe freedom is 
fo precarious, in the true fenfe of the word, as 
to depend on the protection of the foldiery; and 
even our protectors, who for feveral days poflibly 
could not, but certainly did not, aé at all, might 
have been neceflarily called away, in the moft 
dangerous moment, to defend our coafts and 
maritime towns: if, on the other hand, fuch a 
power of felf-proteGtion did exift, our laws, I 
concluded, muft have been difgracefully ne- 
glected, and ought to be reftored to full vigour 
and energy. / 

A very fhort inquiry enabled me to anfwer 
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the queftion, at leaft to my own fatisfaCtion, in 
the affirmative ; and it is the refult of: this in- 
quiry, which I now requeft the public to accept 
with the indulgence due to an occafional produc- 
tion, and with the attention due to a fubje& of 
geferal importance. 

This then is the propofition, which I under- 
take to demonftrate: ‘“‘ That the common, and 
“< {tatute, laws of the realm, in force at this day, 
*‘ give the eivil ftate in every county a power, 
‘‘ which, if it were perfectly underftood and 
‘© continually prepared, would effectually quell. 
‘¢ any riot or infurrection, without affiftance from 
“the military, and even without the medern 
“© riot-act.” | 

To this propofition I fhall ftri€tly, and, as far 
as I am able, logically confine myfelf; avoiding: 
all parade of legal or antiquarian learning, and 
omitting all fuch difquifitions as might anfwer 
the purpofe of oftentation, which I difdain, but’ 
not of utility, which alone I feek: fhould the: 
curious and intelligent reader be defirous of in- 
veftigating the powers of magiftrates and of courts 
in recording riots and punifhing rioters, and of 
tracing the hiftory of our ancient and modern 
laws for the prefervation of publick tranquillity,. 
from that of king Ina to that of GeonGe the 
Firft, he will receive ample information from 
the various books of authority, which I {hall 

VOL. VI. HH 
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have occafion to cite in the-courfe of my argu- 
ment. | 

It is in every one’s mouth, that, on all violent 
breaches of the peace, the fheriff of the county 
1s not only authorized but commanded to raife 

the Poffe Comitatis, and forcibly to fupprefs the 
tumult ; but, if moft of thofe, who ufe this ex- 
preffion, will examine their own minds, they will 
prefently perceive, that they utter words, which 
convey to them no diftinét idea, and that the 
power of the county, like many other powers in 
nature and jurifprudence, is very ill afcertained, 
and very imperfe@tly comprehended. Logicians 
give us an admirable rule, “tbat we fbould feek 
“ after a clear, precife and complete conception of 
* things, as they really exift in their own nature 
‘and in all their parts, and fbould not always 
“ imagine that there are ideas, becaufe there are 
“* words*:” let us apply this rule to the cafe be- 
fore us, and endeavour to form a luminous, 
fixed, comprehenfive notion of the power in 
queftion; without fuppofing that we compre- 
end it, merely becaufe we know, that, befides 
its Latin name, it is called in Norman French, 
Poiar del Countee, and fometimes, Aide del 
paist. 


We cannot begin our inveftigation under a 


Watts, part I. chap. vi. + Crompt. 124. 
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more certain or more refpedtable guide, than 
Chief Juftice Frngux, whofe words I thall tran- 
fcribe from that moft venerable repofitory of 
genuine Englifh wifdom, the Year hooks*: 
<< At the beginning,” fays that learned Judge, 
‘all the adminiftration of juftice was in one 
“ hand, namely, in the Crown; then, after the 
“ multiplication of the people, that adminiftra- 
“tion was diftributed into counties, and the 
6 power was committed to a deputy in each 
“* county, namely, the Vifcount, or Sheriff; who 
“< was the’ King’s deputy to preferve the peace; 
“ and thus it is, that all people muft, in obe-~ 
_ « dience to him, be ready in defence of the 
“© realm, when enemies come: thus too was he 
‘* afhgned to be a confervator of the peace, to 
“* punith malefacfors, to defend the realm when 
“‘ enemies invade it, to be attendant on the King 
‘* in war-time, and to caufe all people in his 
‘‘ county to go with the King to defend the 
“ land againft enemies.” 

Who the people ate, that the laws of England 
required, and ftill require, to be ready and obe- 
dient to the fheriff on all occafions of publick 
difturbance, we learn from the judicious anti- 
quary, LAMBARD, who cites and adopts the 
opinion of Mr. Marrow delivered in a work, 


* 32. Hen. VII. 17. 
HH 2 
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which I fuppofe to have been a reading on the 
ftatute 13 Hen. IV. His opinion was, “ that the 
‘« juftices of the peace, fheriff or under fheriff, 
- © ought to have the aid and affiftance of all 
‘‘ knights, gentlemen, yeomen, labourers, fer- 
“* vants, apprentices, and likewife of wards, and 
“ of other young men above the age of fifteen 
‘¢ years; becaufe all of that age are bound to 
“have barnefs, or armour, by the ftatute of 
“© Winchefter™.’. | 
What effect the fubfequent repeal of the fta- 
tutes of armour might have on the reafon 
-affigned by Mr. Marrow for his opinion, it 1s 
— needlefs to inquire; for it feems obvious, that the 
ftatutes of James I. removed the nece/fity only, 
and not the propriety, of having arms, or, to ufe 
the very words of the old act, armure pur la pees 
garder; and the dodtrine in Lambard is gene- 
rally underftood tobe law. ‘The paflage above- 
cited. appears, however, to have mifled the great 
commentator on the laws of England, who feems 
to-have colleGted from it, that none were bound 
to obey the fiimmons of the fheriff, but perfons 
under the degree of nobility}; whereas the patent 
of affiftance, cited by Dalton||, commands ba- 
rons, earls, and dukes, to be auziliantes et re. 


* Lamb. Eiren. 316. t Dalt. c. 95. 
$41 Comm. 344. 4 Comm. 122. | C. x. 
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Jpondentes to the fheriff in all a belonging 
to his office. 

The power of the county, therefore, includes 
the whole civil ftate, from the duke to the pea- 
fant; while the military ftate, as fuch, forms no 
part of that power, being under a different com- 
mand, and fubject to a different law; but, as 
_every foldier in England is at the fame time a 
citizen, he is authorized and perhaps bound, 
when under no particular orders or at no parti- 
cular ftation, to exert himfelf, like any other good 
fubject, in the fuppreffion of tumults, the pre- 
vention of felony, and the apprehenfion of the 
rioters or felons. This I mean: when the fol- 
diery, not being upon military duty, happen to be 
prefent at a riot, and in their civil capacity forci- 
bly fupprefs it, their a@ is not only legal but 
Jaudable ; andthe colour of their clothes, or the 
nature of their arms, make no kind of difference; 
but, when they are in tnutb called out by the 
executive magiftrate, and are in fact no more 
than inftruments in the hands of their com- 
manders, their acts can only be juftified by that 
Necessity whichalways defends what itcompels, 
which for the time fuperfedes all pofitive law, 
but of the real exiftence of which their country © 
muft afterwards judge, unlefs the legiflature 
fhould, in their wifdom, be pleafed to declare it. 
~ For this diftinction I can produce no written au- 
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thority; bit it feems confonant to reafon as well 
_as truth. | 

_ This power of the county, of which we may 
now begin to form a diftin& idea, is mentioned, 
as well known and well underftood, in a va 
riety of ftatutes, which were confirmatory of the 
common law; and fome parts of which I hall 
cite in the original languages, how barbarous or 
inelegant foever they may appear to a claffical 
eye. 
The ftat. Weftm. 1. c. 17. ordains * qe le vif- 
<¢ counte ou le bailiff, prife ove luy payer de fon 
* countee, ou de fa baille, voit eflayer de faire le 
‘‘ plevin des averes a celuy ge prit les averes.” 
And that of Weftm. 2. c. 39. is more peremp- 
tory in cafes of refiftance to the execution of 
civil procefs: ‘* Multoties etiam dant refponfum, 
** quod non potuerunt profequi praceptum regis 
‘* propter refiftentiam poteftatis ‘alicujus magna~ 
** tis, de quo caveant vicecomites de cztero, quia 
® hujufmodi refponfio multum redundat in de- 
‘¢ decus domini regis; et, quam cito ballivi fui 
“ teftificantur, quod invenerunt hujufmodi re- 
*s fiftentiam, ftatim omnibus omiflis, aflumpte 
“fecum poffe comitatés fui, eant.in propria per- 
“ fond ad faciendam executionem.”’ By the 17 
- Rich. II. c. 8. it 1s enacted, that, in cafe of any 
tumult or diforder, ‘‘a pluis toft ge vifcontz 
“et autres miniftres le roi poent ent avoig 


SUPPRESSING RIOTS. 471 


“ coniflance, ove la force del countee et pais, ou 
* tiel cas aviegne, ilz mettent deftourbance en- 
* contre tiel malice ove tout lour poair, et 
“ preignent tielx meflefours, et les mettent en 
‘‘ prifone tange due execution de leie foit fait . 
* de eux, et qe touz feignurs et aurres liges du 
*‘ roialme foient entendantz et aidantz, de tout 
“ lour force et poaif, as vifcontz et miniftres avant 
‘« ditz.”” | 

Again: by the 13 Hen. IV. c. 7. “ Ordeig- 
““ nez eft et eftabliz, qe, fi aucun riot affemblee 
“ ou rout des gentz encontre la loie fe face en 
‘* aucune partie del roialme, les juftices de paix, 
** trois ou deux de eux a meyns, et le vifcont 
‘“¢ ou fouth vifcont del countee, ou tiel riot affem- 
‘ blee ou rout fe ferra enapres, veignent ove le 
“© poair del countee, fi befoigne ferra, pur eux 
‘“‘ arefter, et eux areftent.” In the conftruction 
of this laft ftatute it has been holden*, that, al- 
though it fpeak of three or two juftices at leaft, — 
yet one juftice may raife the power and fupprefs 
a riot; for itis a beneficial law, faid Fineux, and 
was enacted for the prevention of mifchief, which 
might enfue, if a Juftice were to wait for others. 
It has alfo been adjudged, that, under the word 
minifters, in the ftat. 17 Rich. II. c. 8. juftices 
of peace are comprifed-;-; and fo are con/tables, 


* 34Hen. VII. 10. Crompt. 46. b.  +Crompt. 46. a. 
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by the opinion of Fitzberbert cited by Crompton, 
and confirmed by the Year book 1 Hen. VII. 
10; where it is laid down, that ‘* conftabularii 
“¢ ville fuper affraiam poffunt levare populum.” 

We may therefore conclude, that, in all cafes 
of tumult and infurrection, the fheriff, or other 
minifter, may and ought to make proclamation, 
commanding all fuch perfons, as conftitute the 
power of the county, to affemble and affift him*; 
‘or he may fend a particular warning or fummons, 
for the fame purpofe, to every individual of the 
poffe, who muft attend fuch fummons under 
pain of a heavy fine and imprifonment ; for, by 
the ftat. 2 Hen. V.c. 8. it is provided, “ qe 
‘* Jes lieges du roi efteantz fufficeantz pur tra- 
‘* vailler en le countee, ou tielx routes affemblez 
‘* ou riotes font, foient affiftantz as juftices, com- 
** miffioners, vifcont, et foutz-vifcont, de mefme 
le countee, gant ilz ferront reafonablement 
“ garniz, pur chivacher, ove les ditz juftices, 
** commiffioners, et vifcont ou foutz-vifcont en 
* aide de refiftence de tielx riotes-routes et af- 
-* femblez fur peine demprifonement et faire fyn 
‘¢ et ranceon al roi:” And the offence of ne- 
gleGting to join the power of the county, after 
fuch reafonable warning, is ranked by Sir William 


* Dalt. c. 95. 
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Blackftone under the clafs of contempts againjt the 
king’s prerogative*, 

Having fixed our ideas concerning the nature 
of this legal power, the mode of raifing it, and 
the punifhment of a criminal negle& to join it, 
let us confider, firft, by the help of reafon only, 
what corollaries neceflarily follow the dotrine, 
which we have expounded; and, next, inquire 
whether authority and reafon, which lord Coke 
juftly calls the two faithful witneffes in matter of — 
law+, coincide on the queftion before us; as 
they indubitably will, unlefs either our previous 
ratiocination be illogical, or the minds of ancient 
and modern lawyers have taken a bent from the 
prejudices of their refpective ages. 

From the obligation of the fheriff, or other 
minifter, to aflemble the power of his county for 
the fuppreffion of any rebellion, infurreétion, 
riot, or affray, and for the repelling of invading 
enemies; from the duty incumbent on every 
man of fufficient years and ftrength to affociate 
himfelf with the power fo affembled, and from 
the principles of natural juftice, which will nei- 
ther require men to do impojfible things, nor refufe 
them the means of performing what they are com- 
manded to perform; from thefe obligations and 
thefe principles.it inftantaneoufly follows: Firft; 


* 4 Com. 122. + 1 Inft. Pref. 
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That the fheriff or other peace-ofhicer is bound 
to raife fuch a power as will effectually quell the 
tumult either really exifting or juftly feared. 

Secondly; That the power fo raifed may and 
-muft be armed with fuch weapons, and act in 
fuch order, as fhall enable them totally to fup- 
prefs the riot or infurretion, or to repel the in- 
vaders. | 

Thirdly; That, in the ufe of fuch weapons, 
the power may Jjuftify the charging, wounding, or 
even killing, the rioters or infurgents, who per- 
fift in their outrages, and refufe to furrender 
themfelves. 

Fourthly ; That the power of every county 
ought at all times, but efpecially in times of 

danger, to be prepared for attending the ma- 
giftrate, and to know the ufe of fuch weapons, 
as are beft adapted to the fuppreflion of tumults. 

Fifthiy; That, fince the muj/het and bayonet 
are found by expertence to be the moft effe@ual 
arms, all perfons, who conftitute the power of a 
county, are bound to be competently {killed in 
the ufe of them. 

Sixthly ; That, fince the only fafe and certain 
mode of ufing them with effect is by acting in 
a body, it is the duty of the whole civil ftate to 
know the platoon-exercife, and to learn it in 
companies. | 
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As no authority, according to CHARRON, can 
fand without reafon, fo we find, by conftant ex- 
perience, that no reafon can furmount the paf- 
fions' and prejudices of men without the aid of 
authority; and | am happy in believing, that 
both of them perfectly coincide in fupport of the 
foregoing propofitiors: firft, therefore, } fhall 
prove them by citing cafes, which have been fo- 
lemnly adj.dged, together with the opinions of 
learned lawyers, whofe works are much refpected 
In our courts of juftice; and, next, I fhall in- 
quire, whethet thofe cafes and opinions have 
been over-ruled or fhaken by any fubfequent de- 
cifions, or acts of the legiflature. 

The earlieft refolution upon the fubject, that. 
has occurred to me, was in a cafe, which the 
very learned and judicious Brook thought worthy 
of note* in his time, and which, in the prefent 
time, deferves peculiar attention. It is reported 
in French in the firft page of the Year book 3 
Hen. VII. and it is rhanifeftly the fame with 
that afterwards abridged in an imperfect Latin 
note printed, out of its place, in the tenth page 
of the fame book; though Brook feems to have 
confitdered them as different, or rather not to 
have obferved their identity; for, in the title of 
his Abridgement juft alluded to, he gives them 


* Bro. Abr. tit. Office et Officer. 23. ~ 
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in feparate articles, without melting both parts 
of the Year book together, as I propofe to do; 
by which means I fhall extract the whole cafe 
and form one confiftent ftate of it. 

Joun Derns had been outlawed in the county 
of Suffo/k for felony; and, having brought a 
writ of error to reverfe the outlawry, had ob- 
tained a Non Moleftando, which he delivered to 
the efcheator, fobn Lentborp; who, neverthe- 
lefs, feifed and took away his effets. Upon this, 
Deins replevied; and EomunD BEDINGFIELD, 
the fheriff, iffued his precept to Thomas Gire, 
his bailiff, gurus et conus, together with Roger 
Hopton, Edmund Heningham, and three other 
perfons, directing them to take the goods of the 
plaintiff out of the efcheator’s poffeffion: accord- 
ingly, the bailiff and his party took forcibly from 
Lentborp an hundred fheep, which they delivered 
to Deins; and, in order to make delivery of the 
goods and cattle which remained, they affembled 
all the inhabitants of five adjacent vills; who, in 
number three jundred, arrayed ina warlike man- 
ner, and armed witb brigandines, jackets of mail, 
and Guns, united and affociated themfelves, and 
marched* to the place where the cattle were de- 
tained; but did not proceed to any other act of 
violence. 


* Modo guerrino arraiati fe univerunt et affectaverunt, et iter 


fuum arripuerunt, 3 Hen. VII. 1. 10. 
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' For this imagined breach of the peace, and 
military array, an indiétment was preferred in 
the King’s Bench againft the plaintiff in replevin, 
the fheriff and his bailiff, and the perfons who 
had affifted them; but the court unanimoufly ad- 
judged, that the indictment was void; founding ' 
their judgement, as it feems, on the reafons 
advanced by ferjeant Keble, whofe.argument it 
may be proper to ftate at large. 
‘* As to the plaintiff in replevin, faid he, no 
“© wrong was committed by him; for the efchea- 
‘‘tor, when he took the goods, after the Non 
** Moleftando had been delivered to him, ated 
“* unlike an officer ; fince it was his duty, in that 
“* inftant, to furceafe his procefs: Deins, there- 
“ fore, was perfectly juftified in complaining to 
“the fheriff, and muft confequently be dif- 
“‘ charged from this indi€tment. 
‘* Nor did the fherifftranfgrefs his duty in exe- 
“ cuting the replevin; for, when the party came 
“to him, he could not know, whether he was an 
‘s outlaw or not; or whether or no the efcheator 
‘ had feifed the cattle in the King’s right; which 
‘* ought to have been fhown by the King’s offi- 
“eer, The bailiff too muft be difcharged ; for 
‘“‘ the fervant is in the fame condition with the 
<<‘ mafter; and, as the fheriff cannot do every 
“* thing himfelf, his deputy muft have the fame 
‘* power with him. 
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‘In regard to his aflembling three hundred | 
<¢ men, that was no illegal af*; for every man is 
<bound to affiit the fheriff and his bailiff; to 
‘‘ fupport him in executing the Kifigs writs; 
<< and to give him aid in all cafes of need; and 
«this by common law and-common reafon, not- 
* withftanding the ftatutes of Weftminfter the 
“ firft and fecond. So, if any man refufe to af- 
‘* fift the fheriff at his reque/?, he fhall be fined, 
‘‘ whether it be to execute procefs, or to appre- 
“ hend. felons.” 

. The Court agreed, that the bailiff had as good 
a right to raife the power as the fheriff himfelf; 
- becaufe it is all one office and one authority. 

_ It was urged, ‘that, if men affemble with 
“arms and do nothing. it fhall be intended, that 
“ they aflembled with a bad defign;” but it was 
anfwered, that in fome cafes the prefumption 
might be juft; in others, not: thus the ufe of 
armour on particular occafions, as on Midfum- 
mer eve in London, and at other times for fport, 
is not punifhable; and, htre, the caufe of the 
_aflembly appears, namely to execute a replevin. 

Even if they had acted, yet their affembly was 

lawful in the beginning ; and fuch affemblies are 

not illegal as are not to tbe terror of the people of 


* Ceo nef incontre la ley: So Brock reports his werds, tit. 
Riots, 2. = ‘ 
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our lord the king; which words ought to be in 
every indictment for an unlawful affembly. 

Another point was touched upon by the king’s 
ferjeants: ‘that the fheriff cannot take with 
‘“* him fo many armed men, but only a reafonable 
¢ party ;” to which it was anf{wered, that, if he 
were fo reftrained, he might bein great jeopardy 
and peril of his life; and for this reafon, be may 
take as many as be pleafes at bis own difcre- 
tion. 

Laftly, it was arguedon the ftatute of Weftm. 2. 
c. 39*, that the fheriff might raife the power of 
his county after complaint made, and not before ; 
but the judges held, that he might raife it before 
by the common law. | 

This cafe (which, for convenience in citation, | 
I fhall call Bedingfield’s Cafe), is irrefiftibly 
{trong in fupport of my fi7/? and /fecond corolla- 
ries; for, although there feems to have been fome 
doubt at firft in the minds of the judges, as it was 
merely the execution of civil procefs, yet, if the 
armed men had marched in array for the purpofe 
of apprebending felons, there would have been no 
debate on the legality of the act; and, after an 
argument at the bar, the former doubt was en- 
tirely removed. | 


* The ftatute of Marlbridge, c. 21. feems here to be meant; 


the words fof querimoniam facia not being ufed in flat. 
W eftm. 2. 
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The next is the cafe of a riot at Drayton Baffet 
in Stafford/bire, determined in the Star-chamber 
in the twenty-fourth of Elizabeth, and cited more 
than once by Crompton* ; who fays that the court 
refolved, 1. That, if the two juftices, neareft to 
the place where the riot is committed, do not act 
as they are required by ftat. 13 Hen. IV. c. 17. 
each of them thall pay an bundred pounds; and 
‘the other juftices of the fame county, where the 
tumult was, fhall be fined for not fupprefling it, 
if there was any default in them. 2. That the 
fheriff and juftices of peace may take as many 
men in armour as are neceflary, WITH GUNS, 
and fo forth, and kill the rioters, if they will not 
yield themfelves; for the ftat. 13 Hen. IV. c. 17. 
~ fays, that they MusT arre/t them; and, if the juf- 
tices, or any of their company, kill any of the 
rioters, who will not furrender meee! it is 
no offence in them. 

This cafe of Drayton Baffet, which is alfo 
cited and approved by ‘Sir Mattbew Halet, 
inconteftably demonftrates my third corol- 
lary. 

In the 34th or 43d of Elizabeth (for the date 
is differently reported by fome tranfpofition of 
the figures) the doctrine in Bedingfield’s cafe 


~ * Crompt. 46. b. 124. b. + 1 HP. C. 495. 
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was fully recognized and eftablifhed by the deci- 
fion in the cafe of St. Yobn*, or Gardener+; 
which, being fubfequent to the ftat. 33 Hen. 
VIII. c. 6. prohibiting the ufe of hand-guns, 
clearly fhows, that no alteration in the ancient 
law was made by that prohibition. 

The cafe was this: Gardener had obtained a 
judgement againft St. ‘fobn, and procured a writ 
of execution directed to the theriff of Bedford, 
who made a warrant to Gardener’s own brother 
as a fpecial bailiff; but, refiftance being juftly 
feared, the bailiff armed himfelf with a dagge, 
or fhort gun. It happened that St. ‘fobn was a 
juftice of peace for Bedfordfbire, and feems 
to have had that little /earning, which, in 
law rather more than in poetry, # a dan- 
gerous thing, efpecially when it is coupled 
with knavery; for, having notice how the 
bailiff was armed, he contrived to have him 
feifed by his fervants, and brought before himfelf 
as the nezt jultice; when, by colour of his office 
and the ftatute of Henry VIII. he committed 
the officer, who came to arreft him, until he | 
fhould pay ten pounds, one moiety to the queen, 
and another to the informant. The bailiff hav- 
ing. removed himfelf by Sabeas corpus, and the 
whole matter being difclofed to the court, it was 
refolved, ‘‘ that the fheriff or any of his mi- 


* ¢. Rep. 71.72: + Cro. Eliz. 821, 822. 
VOL. VI. Il 
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“ nifters, in execution of juftice, may carry 
‘‘ dagges or band-guns, or other weapons inva- 
. * five or defenfive, the fame not being reftrained 
“ by the general prohibition of the ftatute ; for, 
“if it were, no Juftice would be adminiftered.” 

By ftronger reafon fuch weapons may be car- 
ried for the purpofe of fuppreffing riots, appre- 
hending felons, or repelling invaders. It may 
here be obferved, that the ftatute of Hen. VIII. 
was enacted for the prevention of mifchief, that 
might be occafioned by the ufe of little band- 
guns, which might be carried fecretly and kill on 
a fudden; but guns ofa proper length were not 
prohibited. 

The Cafe of Arms, or BurTon’s cafe, next 
prefents itfelf to our examination: it is of very 
high authority, and fo appofite to the object of 
our inquiry, that I fhall make no apology for 
citing it in the very words of the learned re- 
porter *: ‘ Upon an affembly of all the juftices 
“and barons at Serjeant’s Inn this Eafter term 
“ (39 Eliz.),on Monday the 15th of April, this 
‘¢ queftion was moved by Anderfon, Chief Juf- . 
- tice of the Common Bench; Whether men may 
“ arm themfelves to fupprefs riots and rebellions, 
‘¢ or ta refift enemies, and endeavour of themfelves 
“ to fupprefs or refift fuch difturbers of the peace 


“and quiet of the realw; and, upon good delt- 


* Poph. 121, 122. 
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** beration, it was refolved by them all, that every 

“« juftice of peace, fheriff, and other minifter, or 

- “ OTHER SUBJECT OF THE KING, where fuch 

** accident happens, may do it; and, to fortify 

** this their refolution, they perufed the ftatute of 
“© Northampton, 2 Edw. IlI.c. 3. which enacts, 

** that none be fo hardy as to come before the king’s 

*¢ juftices or other minifters of the king in the ex- 

‘* ecution of their office with force and arms, nor to 

“ bring force in affray of the peace, or to ride orgo 

‘¢ armed by night or duy, EXCEPT the fervants of 
“ the king in bis prefence, or the minifters of the 

‘S king in the execution of bis precepts, or of their 

‘¢ office, and thofe who are in their company affift- 

‘Sing them, OR UPON CRY MADE FOR WEA- 

“ PONS TO KEEP THE PEACE, and this in 

*‘ places where accidents happen, upon the pe- 

“ nalty in the fame ftatute contained; where- 

‘‘ by it appeareth, that, upon cry made for wea- 

“© bons to keep the peace, EVERY MAN, where 

‘* fuch accidents happen, for breaking the peace, 

“ may by law arm bimfelf againft fuch evil-doers; 

‘¢ but they took it to be tbe more difcrete way for 

“every one in fuch a cafe to be affiftant to the 
“ juttices, fheriffs, or other minifters of the king 

“in tbe doing of it.” 

Highly as the authority of Sir Fobn Popham 
-deferves to be refpected, it is to be wifhed, that 
Lord Ander fonhimfelf had given us a full account 

112 
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of his own opinion with that of the other judges ; 
- tut he has left us no more than a fhort note* to 
the fame effect with the preceding report. This 
cafe alfo is cited by Hale+, and the very words 
in Popham are tranfcribed by Sir fobn Kelyng 
in his report of Lymerick’s cafef. I think it a 
{trong proof of my fourth corollary, refpeCting 
the neceflity of being prepared at all times to 
keep the peace; but, if a particle of doubt on that 
head can remain, it will be diffipated at once by 
the ftatute of Weftm. 1. c. 9g. by which, as it is 
cited by Crompton§, ‘ purveu eft, ge touz con- 
“« tinualment {foient preftez et apparaillez al maun- 
** dement et al fomons des vifcountes, et a/ crye 
** del pais de fuire et darefter felons, gant meftier 
“ ferra, auxibien dedeins fraunchifes come de- 
‘hors; et ceux, ge ceo ne ferront, et de ceo 
** foient atteintz, le roi prendra a eux grave- 
“ ment;” whence it fhould feem, that ALL suB- 
JECTS, who are not continually preft, or ready, 
for the orders of the fheriff on an alarm in the 
country, are expofed to the royal difpleafure and 
to a fevere penalty; and the word pref? (which 
in modern times has been either ignorantly or 
intentionally confounded with the participle paf- 
five of the verb fo pre/s) is ufed for prepared by 
Chief —_— FINIEUX ina paflage before cited : 


# 2 And. a t111P.C. 53. Kel. 76. § 124 a. 
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Iam aware, however; that communialment is the 
ufual reading; which will give a fenfe rather 
lefs forcible, “ that all men generally fhall be 
‘¢ ready and accoutred at the fummons of the 
‘© fheriff;” but this amounts to the fame thing; 
for how can aman be armed and appatelled 
in an inftant on a fudden alarm, unlefs his 
weapons and accoutrements were previoufly at 
hand? 

The opinions of the learned, which form the 
fecond branch of my proofs, can add little weight 
to_four cafes of fuch authority, as thofe of Beding- 
field, Drayton Baffet, St. ‘fobn, and the Cafe of 
Arms: indeed, thefe cafes feem to have been 
the guides of Lambard and Dalton, Hale and 
Hawkins; who all agree, that “ it is referred to 
“‘ the difcretion of the fheriff, under-fheriff, or 
“ other perfon authorized to raife the poffe, how 
“ many men they will affemble, and how they 
‘¢ fhall be armed, weaponed, or otherwife furnifhed 
‘¢ for the bufinefs*;” that “ private perfons may 
‘¢ arm themfelves in order to fupprefs a riot, and 
“‘ that all, who attend the juftices in order to 
‘* quell a tumult, may take with them /uch wea- 
“‘ pons as fhall enable them to do it effectually+- ; 
<* that, laftly, in executing procefs orapprehend- 
‘‘ ing rioters, they may, by the common law, 


* Lamb. Eiren. 317. Dalt.c.95. $1 Hawk. P. C.c. 65. 
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“ beat, wound, or kill, any of the opponents ‘or 
‘* infurgents, who fhall refift them*;” all which 
opinions are fupported by folemn decifions, and 
are, in truth, the conclufions of natural reafon 
from the fimpleft and fureft premiffes. 

The fifth and firth propofitions, which I con- 
fider as fimple corollaries, are founded in part on 
_ extrinfick affumptions, drawn from hiftory and 

experience: they may therefore, even by the 
rules of law, admit of proof from the authority 
of men, ‘‘ quibus in arte fua credendum eft ;” 
and the following citation from Mr. 'W1np- 
HAm’s elegant introduction to his Plan of Dif- 
cipline for the Norfolk Militia will be thought as 
convincing as any paflage in Fitzherbert or 
Brook. ‘* About the beginning of this century, 
“‘fays he, the troops in Europe were univerfally 
* armed with firelocks; to which, much about 
“ the fame time, the bayonet being added, pikes 
‘¢ alfo were laid afide. When the ufe of fire- 
‘** arms began to be generally eftablifhed, the ze- 
“ ceffity of a great regulirity and uniformity, in 
‘* the manner of ufing thofe arms, became appa- 
* rent: it was foon difcovered, that thofe troops, 
‘© which could make the brifkeft fire, and fuftain 
** it longeft, had a great fuperiority over othets 
** lefs expert; and, likewife, that the efficacy and 


* Lamb. Eiren. 318. 1 Hale, H. P.C. 4935. 
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“< power of fire did not confift in random and fcat- 
** tering fhots made without order, but in the fire 
“© of a body of men at once, and that properly timed 
“ and directed, It was therefore neceffary to ex- 
“* ercife the troops in loading quick, and firing to- 
‘© gether by the word of command; but, as the 
‘* aukwardnefs, careleffnefs, and rafhnefs, of 
“* young foldiers (if left to themfelves) muft oc- 
“* cafion frequent accidents, and the /o/s of many 
** of their own party, by the unfkilful manner of 
‘‘ ufing their fire-arms, efpecially in the hurry of 
“‘ an engagement, it became a matter of :ndi/pen- 
‘“* fable neceffity to teach foldiers an uniform me- 
“* thod of performing every aCtion that was to be 
** done with the mufket, that they might all do 
“it in the moft expeditious and fafeft manner.” 
Should any doubt be raifed as to the legality 
of affemblmg for this purpofe, and fhould the 
words of Sir Matthew Hale, whom of all men 
I refpect the moft, be oppofed to me, : that, 
‘‘ where people are affembled in great numbers 
‘¢ armed with weapons offenfive, or weapons of 
“‘ war, if they march thus armed in a body, if 
‘‘ they have chofen commanders or officers, if 
“they march cum vewillis explicatis or with 
‘‘ drums or trumpets, and the like, it may be 
“ confiderable, whether the greatnefs of their_ 
«* numbers, and their continuance together doing 
“ thefe acts, may not amount to more guerrino 
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‘¢ grraiati, or a levying of war*,’” which may be 
conftrued an encroachment on the prerogative of 
the crownt; the anfwer is no lefs obvious than 
decifive, in the language of BracTon, that, 
Voluntas et propofitum diftinguunt malefictat ; that, 
the intent being good, the a@ cannot be bad; 
and that Beding field’s cafe is an exprefs authority 
for the legality of ‘* marching armed in a body 
“* more guerrino arraiati,’ even for the purpofe 
of executing a civil procefs, to which there Is 
juft expeCation of violent refiftance. So ne- 
ceflary, indeed, is order and di/cipline in dire@ting 
the exertions of‘an armed affembly, that the fta- 
tutes 3 and 4 Edw. VI.c. 5. and 1 Mary, c. 12. 
(which are no longer in force, but were the mo- 
dels of the well-known riot-aG@) exprefsly au- 
thorize the theriffs, juftices, mayors, and bailiffs, 
** to raife power and array them in manner of war 
“ apainft the rioters:”” and here I may again ap- 
ply thofe found maxims, to which I before al- 
luded: 1. That the law requires no impoffible 
things; but it is impoflible to join the power 
and fupprefs a riot effectually, without being at 
leaft moderately fkilled in the ufe of fire-arms, 
and ready in the common evolutions. 2. That, 
qhen the law permits or enjoins the performance 


of any act, all the means of performing 1 are alfa 


* 1 H.P.C. 131. + 3 Inft.g. t L.3 ¢.14.§ 13. 
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permitted or enjoined; but the law doth permit 
and command every fubject of this realm to arm — 
himfelf and ufe his arms with effect for the fup- 
preffion of tumults: the conclufion, in both forms 
of reafoning, follows too clofely and too evi- 
dently to admit of a doubt. 

That the four cafes, on which I have relied, 
have never been fhaken by any later decifion, 
appears from the uniform recognition of their 
authority by the beft modern writers: indeed, 
nothing lefs than an act of the legiflature could 
juftly over-rule unanimous and well-confidered 
refolutions; but no act whatever has in any de- 
gree affected them; and the common law, which 
in general is the perfection of human wifdom, 
happily in this inftance has ftood like a rock amid 
the conflict of ftatutes rolling upon ftatutes. 

- Neither of the ftatutes of Weftminfter had any 
effect on the decifion in Beding field’s cafe; nor 
was that of St. ‘fobn at all influenced by the 
fubfequent prohibition of hand-guys; nor the 
Cafe of Arms by the ftatute of Noriampton; and 
though the act of queen Mary was continued 
during the life of Elizabeth, yet Sir Mattbew 
Hale obferves, that, “ the cafe of Draytox 
‘© Baffet was not within that ftatute, nor de- 
“‘ pending on it*.”’ In the fame manner ferjeant 


* 1H. P. C. qgs. 
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Hawkins remarks, in conformity to Hale and to 
reafon, which -will very feldom be found at va- 
riance, “that the ftat. 1. Geo. I. c. 5. commonly 
* called the riot-aét, being wholly in the affirm- 
“ ative, cannot be thought to take away any part 
“of the authority in the {upprefling of a riot, 
*‘ which was before that time given either to 
© officers, or privute perfons, by the common law 
‘‘ or by ftatute*.” 

Having fhown the nature and extent of the 
Poffe Comitatuum, and proved that it is required 
by law to be equal in its exertion to a well-difci- 
plined army, I have eftablifhed the propofition, 
which I undertook to demonftrate}: ‘* That the 
<< common and ftatute laws of the realm, in force 
** atthis day, gwe the civil ftate in every county 
“‘ a power, which, if it were perfecily underftood 
**and continually prepared, would effetually 
‘* quell any riot or infurrection, without affift- 
‘*ance from the military, and even without the 
‘¢ modern riot-act.”’ 

One fide, therefore, of the diftreffing alterna- 
tive, to which I was reduced, concerning the 
precarioufnefs of Englifb Freedom}, is happily 
removed; -but the other fide remains, “ that our 
‘Jaws have been difgracefully neglected, and 
“ought to be reftored to full vigour and 
“ energy.” 7 


7 ;P.C.c. 65. + P. 466. + P. 464. 
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To what fatal caufe muft we afcribe a negle@ 
fo fhameful and fo dangerous? I anfwer boldly, : 
yet, I hope, without arrogance, fince I ufe the 
very words of BLacKsTong, “ to the vaft ac- 
“ quifition of force arifing from the riot-a@t and 
“‘ the annual expedience of a ftanding army*;” 
which has induced a difpofition, chetifhed by the 
indolence natural to man, and promoted by the 
exceflive voluptuoufnefs of the age, to look up 
folely for prote€tion to the executive power and 
the foldiery; a difpofition, which muft inftantly 
be thaken off, if any fpark of virtue remain in 
our bofoms; for, although we are happy ina 
prince, who * will never harbour a thought or 
‘¢ adopt a perfuafion in any the remoteft degree 
‘¢ detrimental to the liberty of Britaint+,” yet in 
free ftates a military power muft ever be an ob- 
ject of jealoufy; and, fince our excellent confti- 
tution will be claimed by our pofterity as their 
beft inheritance, we muft a& with a provident 
care, left, two centuries hence, thé fable of the 
horfe fhould be verified in our defcendants, who 
may be in need of protection again{t their pro- 
tecters, and be forced to carry barne/s, not- 
withftanding the repeal of the ftatute of Win- 
chefter. 

For the hiftory of the riot-act, fo laboured and ° 


* 4 Comm. 434. + 1 Bh Comm. 337. 
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fo ineffectual, I muft refer my reader to the in- 
comparable author, whom I fo frequently cite, 
the commentator on the laws of England; who 
exprefles his jealoufy and difapprobation of it 
with no lefs delicacy than wifdom*: in refpett 
to the number of capital felonies created by it, 
which Blackfione feems highly to have difap- 
proved, I fhall fay nothing, as it is not my pre- 
fent fubjeét ; but I may, with all due reverence 
for the legiflature in the firft year of GEorGE 
the Firft, obferve, that the a@& was a bad copy 
of a bad model, the ftatute of Mary; that there 
feems to have been no occafion to make it per- 
petual, much lefs to enlarge it; that it is in fome 
parts liable to dangerous mifinterpretation ; that 
it has been found wholly inadequate to the end 
propofed by it; and that the third claufe of it was 
in great meafure unneceflary, as it only affirms 
“ our ancient law, which had pretty well guarded 
“againft any violent breach of the peacet.” 
Confirmatory ftatutes are always attended with 
the danger of fuperfeding the ufe, and obliterat- 
ing the remembrance, of the common law, 
which they confirm, and which the wifdom of 
ages had before fufhciently eftablifhed. — 

As to the beft mode of refforing eur laws to 
ibeir full vigour and energy, aad of providing for 


* 4 Comm. 143. + 4 Bl. Comm. 147. 
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our future defence, I thall certainly fubmit it to 
the difcretion of my countrymen who are bound 
_ by thofe laws; and fhall only fuggeft to them 
the following plan; after premifing, in the 
words of ferjeant Hawkins, “ that, although 
‘< private perfons may arm themfelves in order to 
_ fupprefs a riot, and may confequently u/fe arms 
‘in the fuppreffing of it, if there be a neceflity 
‘‘ for their fo doing; yet it feems to be extremely 
‘‘ hazardous for private perfons to proceed to 
“‘ thofe extremities in common cafes, left, under 
“‘ the pretence of keeping the peace, they caufe a 
‘* more enormous breach of it; and, therefore, 
«“ fuch violent methods feem only proper againtft 
“ SUCH RIOTS AS SAVOUR OF REBELLION, for 
‘“‘ the fupprefling of which no remedies can be 
““ too fevere*.”’ 


THE PLAN. 


I. 


Let all fuch perfons in every county of Enc- 
LAND as are included in the power of that coun- 
ty, and are of ability to provide themfelves witb 
arms, and pay for learning the ufe of them, be 
furnifhed each with his mu/ket and bayonet, and 
their neceflary appendages. 


* 1 Hawk. P. Cc. 65. 
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Let. feveral companies be formed, in every 
county, of fixty fuch men or more, voluntarily 
affociated for the fole purpofe of joining the pow- 
_ er, when legally fummoned, and, with that view, 
of learning the proper ufe of their weapons, 
ftreet-firing, and the various evolutions neceflary 
in action. 


ITT. 


Let the companies be taught, in the moft pri- 
vate and orderly manner, for two or three hours 
early every morning, until they are competently 
fkilled in the ufe of their arms: let them not, 
unneceflarily, march through ftreets or high- 
roads, nor make any the leaft military parade, 
but confider themfelves entirely as part of the 
au ftate. 


IV. 


Let each member of a company, when he has 
learned the ufe of his arms, keep them for the 
defence of his houfe and perfon, and be ready to 
- join his company in ufing them for the fuppref- 
fion of riots, whenever the fheriff, under-fheriff, 
or peace officer fhall raife the power, or there 
fhall be a cry made for weapons to keep the peace. 


Vv. 
Let the caution, prefixed to this plan, be di- 
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Irgently obferved, and the law, contained in the 
preceding citations, be held ever facred: nor letany 
private perfon prefume to raife the power of the 
county”, which is the province of the fheriff, 
under-fheriff or magiftrate; although a cry for 
weapons to keep the peace may be made in cafes 
of extreme neceffity, and in them only, by private 
perfons. 
} VI. 

If any mark of diftin@tion in drefs fhall be 
thought expedient, that the feveral companies 
may know each other, in the forcible fuppref- 
fion of a riot, let fuch a regulation be feverally ~ 
referred, with any other rules that may be ne- 
ceflary, to a committee chofen out of each com- 


pany. 


The great advantages of fuch affociations are 
fo apparent, that ! fhall forbear at prefent to ex- 
patiate on them; but fhall be fatished with ap- 
plying to them what PutTon fays of the old 
tilts and jufts, “ that the caufe, beginning, and 
‘© end thereof do tend do the laudable exercife of 
*‘ true valour and manhood, and to the encou- 
“*-ragement and enabling of the actors therein to 
‘‘ defend the realm and the peace thereof+;” 
and with obferving, in the words of the ftat. 3 3. 


* : Hale, H.P.C. 601. + + De Pace, 25. b. 
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Hen. VIII. c. 6, that the mufket may now be 
made, what the long bow was formerly, “ the 
**furety, fafeguard, and continual defence, of 
“this realm of England, and an ineftimable 
“‘ dread and terror to the enemies of the fame.”” 

Objections will certainly be raifed; for who 
can propofe a meafure, however falutary, to 
which no man will obje@? I expe& them, 
however, chiefly from thofe, whofe indolence 
may induce them rather to feek protection from 
a power able to crufh them, than to protec them- 
felves by joining a power provided by free and 
equal laws; or from thofe, who, as MILToN 
fays, “* have betaken themfelves to ftate-affairs 
“‘ with fouls fo unprincipled in virtue and true 
‘‘ generous breeding, that flattery, and court- 
“‘ fhifts, and tyrannous aphorifms, appear to 
“¢ them the higheft points of wifdom.” To fuch 
men it will be fufficient to give this general an- 
fwer; that, as there is no neceffity of applying 
either to the executive, or to the legiflative, 
power for permiffion to obey the laws, we.are 
not to debate on vague notions of expedience, 
groundlefs jealoufies, or imaginary confequences: 
the fole queftion is, “* whether the doctrine ex- 
‘“* pounded in thefe pages be law ;” if it be, there 
is no room for deliberation, fince it is a maxim, 
that no man muft think bimfelf wifer than the law, 
which is the gathered wifdom of many ages; and 
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fo favourable is the common law of ENGLAND to 
the rights of our fpecies, which it 1s unhappily 
become the fafhion to deride and vilify, that, if 
any man will broach a pofition in favour of ge- 
Nuine, rational, manly freedom, I will engage 
to fupply him with abundant authorities in fup- 
port of it. 

I perfuade myfelf, that infinite good muft re- 
{ult from the general adoption of my plan; and 
that no poffible evil can be mixed with it, as 
long as the cautions and reftridtions before fug-_ 
gefted fhall be duly obferved, and our excellent 
conftitution be kept in its juft balance at that 
nice point, which is equally removed from the 
pernicious extremes of republican madnefs, arii- 
tocratical pride, and monarchical folly; nor have 
I any fcruple to confefs, that, as every foldier in 
ENGLAND is at the fame time acitizen, I wifh to 
fee every citizen able at leaft, for the prefervation of 
publick peace, to aét as a foldier: when that thall 
be the cafe, the LIBERTY OF BRITAIN will ever 
be unaffailed; for this plain cca will be 
unaffailable. | 

The fecurity, and confequently che happinefs, 
of a free people do not confift in their belief, 
however firm, that the executive power will not 
attempt to invade their juft rights, but in their 
confcioufnefs that any fuch attempt would be 
wholly ineffeCual. | 
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HIAVING been informed, that parts of my Speech 
on the 28th of May at the London Tavern were 
thought obfcure, yet important, I bave endeavoured 
to recollect what I then took the liberty to fay, and 
have confented to let the argument go abroad in its 
rude and unpolifbed ftate. What offence this pub- 
lication may give, either in parts or in the whale, 
is the lc/t and leaft of my cares: my firft and 
greateft is, to fpeak on all occafions what I con- 
ceive to be juft and true. 


AD 
SPEECH 


THE REFORMATION OF PARLIAMENT. 


MY LORD MAYOR, 


SO far am I from rifing to intimate the flighteft 
fhade of diffent from this refpeCtable and unani- 
mous affembly, or the minuteft difapprobation of 
the two refolutions propofed, that I detpair of 
finding words fufficiently ftrong to exprefs my 
joy and triumph at the perfect harmony, with 
which the firft of them has already paffed, and 
to which the fecond will, I truft, be thought 
equally entitled: but, on the laft reading of the 
propofition now before you, it ftruck me, that, — 
although it was in /ubffance unexceptionable, yet 
it might eafily be improved in form by the in- 
fertion of two or three words referring to the 
preceding refolution, and thus be rendered more 
conducive to our great object of generally de- 
claring our concurrent fenfe, and avoiding any 
chance of difunion upon fpecifick points. Every 
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propofition, intended to meet with univerfal con- 
currence, ought to have three diftinguifhing pro- 
perties ; it fhould be juft, fimple, comprehenfive: 
without juftice, it will be rejected by the wife 
and good; without fimplicity, it will involve 
complex matter, on’ which the wifeft and the 
beft may naturally differ; and without compre- 
henfivenefs, it will never anfwer any purpofe of 
confequence and extent. The firft refolution, 
“‘ that petitions ought to be prepared for a more 
‘“< complete reprefentation of the people,” has all 
' of thefe properties in an eminent degree: it is fo 
juft, that, if this meeting had been ten times as 
large, there would not have been one diffent:ent 
voice on that ground; fo fimple, that it affords 
no {cope or fubyect for cavil; fo comprehenfive, 
that, when the houfe of commons have the petie 
tions before them, it will give room for every 
_ particular plan, which the ingenuity of any mem- 
ber, duly tempered by wifdom, yet actuated by 
true patrioti{m, can fuggeft. | 
Ought not the /econd propofition, ‘ that the 
“ fenfe of ibe people fhould be taken this fum- 
“ mer in order to prepare their /everal petitions,” 
to be fomewhat reftrained in the generality of 
the expreffion? It 1s juft, but rather éoo compre- 
henfive: the fenfe of the people is a phrafe of 
meafurelefs compafs, and may include their f{e- 
veral opinions, however {pecifick, however dif- 
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cordant. This is the very evil, which we are 
anxious to prevent; fince we all agree, that no 
particular mode of reformation fhould be pre- 
{cribed to the houfe, left they fhould rejeét, for 
no other reafon, fome good plan, which, if left 
to the operation of their own minds, they may 
probably adopt. Might not the fentence be thus 
corrected, ‘‘ that the fenfe of the people fhould 
‘be taken on the preceding refolution?” But 
this I offer as a mere fuggeftion to ,wifer heads, 
and will not trouble the aflembly by fhaping it 
into a motion: indeed, if both refolutions be 
taken together, and it be underftood, that we 
mean to recommend petitions on the general 
_ ground, in order to fhun that fatal rock, diverfity 
of fentiment on particulars, I defire no more, and 
am very little folicitous about accuracy of ex- 
preffion; hoping at the fame time, although the 
five circles here affembled have no right or pre- 
tenfion to take the lead in the nation, yet that 
the other counties, diftri€ts, and towns in Great 
Britain will approve our idea, and not difdain to 
_ follow our example: in that event I fmile at the 

thought of a mifcarriage, and am confident, that, 
. with concurrence, perfeverance, and moderation, 
the people of England mutt prevail in a claim fo 
effential to their liberty, and to the permanence 
of an adminiftration, who profefs to govern with 
their confidence. 


~~ 
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sw Here I fhould regularly ceafe; efpecially, as I 
now labour under the preffure of the epidemical 
complaint, which alone can have prevented this 
meeting from being as numerous as it is refpec- 
table: it cou'd not prevent my attendance, for, | 
in health or in ficknefs, I am devoted to your 
fervice ; and I fhall never forget the words ofan 
old Roman, Lic artus; who, when the liberties 
of his country were in imminent danger, and 
when a real friend to thofe liberties was condol- 
ing with him on his illnefs at fo critical a time, 
raifed himfelf on his couch, feifed the hand of 
his friend, and faid, If you bave any bufine/s wor- 
tby of yourfelves, Tam well. 

Tt was not in truth my defign to have fpoken 
at all this evening; but, fince I have rifen to 
explain a fudden thought, I will avail myfelf of 
your favourable attention, and hazard a few 
words upon the gezeral queftion itfelf: on the 
finalleft intimation of your wifhes, I will be fi- 
lent. Numbers will have patience to hear, who 
have not time to read; befides, that it is always 
eafier to {peak than to write; and, as to myfelf, 
a very particular and urgent occafion, which calls 
me for fome months from England, will de- 
prive me of another opportunity to communicate 
my fentiments in either form, until the mo- 
mentous object before us fhall be made certainly 
attainable through the concord, or for ever loft 
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oo 


and irrecoverable through the difagreement, of 

the nation. | 

| The only /pecious argument, that I have any- 

where heard, againft a change in the parlia- 
mentary repreientation of the people, is, that, 

“© a conftitution, which has ftood for ages, ought 
« not to be altered.” 

This objection appears on a fuperficial view fo 
plaufible, and applies itfelf fo winningly to the 
hearts of Englifhmen, who have an honeft preju- 
dice for their eftabiithed fyftem, without having 
in general very diftinct ideas of it, that a detection | 
of the /ophi/m, for fuch I engage to prove it, be- 
comes abfolutely neceflary for the promotion of 
your glorious enterprife. 

I will rifk your impatience; for, though Iam 
aware, that allufions to hitt..ry and interpretations — 
of old ftatutes are not very proper in addreffes 
to popular affemblics; yet, when popular af- 
femblics take upon them, as they juftly may, to 
act and refolve upon conftitutional points, they 
are bound to feek or to receive information, left 
their actions fhould be rafh and their refolutions 
ill-founded, A power exerted through paffion 
or caprice, without a deep knowledge of the bu- 
finefs in hand, and a fair application of the in:el- 
leCtual faculties, is a ¢yranzical power, whether it 
be regal, ariftocratical, or popudur; and the pre- 
valence of any fuch power, by the overbearing 
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ftrength of king, nobles, or people, would form 
an immediate tyranny, and in a moment fubvert 
the conftitution. 

That conftitution, which, I perfuade myfelf, 
will not be fubverted, confifts of form and fpirit, 
of body (if I may fo exprefs myfelf), and of 
foul: but, in a courfe of years, the form 1s apt 
to deviate fo widely from the fpirit, that it be- 
comes expedient almoft every century to reftore 
its genuine purity and lovelinefs. The obyec- 
tion, which I undertake to removeé, is fophiftical, 
either by defign or through ignorance; for the 
propofition is true in one fenfe of the word con- 
fiitution, and falfe in the other; and the fenfe, in 
which it is true, is inapplicable to the queftion. It 
Is true, that the /pirit of the conftitution ought 
‘ not to be changed: it is falfe, that the form ought 
not to be-eorrected; and I will now demonftrate, 
‘‘ that the fpirit of our conftitution requires a 
“ reprefentation of the people, nearly equal and 
“* nearly univerfal.””’ Such as cannot or will not 
follow me in the premiffes, both can and will (or 
I greatly deceive myfelf) bear away the conclu- 
fion in their memory; and i¢ is of higher im- 
portance than they may imagine. 

There has been a continued war in the contfti- 
tution of England between two jarring princi- 
ples; the evil principle of the feudal fyftem with 
his dark auxiliaries, ignorance and falfe philofo- 
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phy; and the good principle of increafing com- 
_ merce, with her liberal allies, true learning and 
found reafon. ‘The firft is the poifoned fource 
of all the abominations, which hiftory too faith- — 
fully records: it has blemithed and polluted, 
wherever it has touched, the fair form of our 
conititution, and for ages even contaminated the 
{pirit, While any dregs of this baneful fvf- 
tem remain, you cannot juftly boaft of general 
freedom: it was a fyftem of niggardly and par 
tial freedom, enjoyed by great barons only and 
many acred men, who were perpetually infulting 
and giving check to the king, while they racked 
and harrowed the people. Narrow and bafe as 
it was, and confined exclufively to landed pro- 
perty, it admitted the lowe/? freeboiders to the 
due enjoyment of that ineftimable right, without 
which it is a banter to call a man free; the right 
of voting in the choice of deputies to affift in 
making thofe laws, which may affect not his 
property only, but his life, and, what is dearer, 
his liberty ; and which are not laws, but tyran- 
nous ordinances, if impofed on him without his 
fuffrage given in perfon or by deputation. This 
I conceive to have been the right of every free- 
holder, even by the feudal polity, from the earliedt 
time; and the ftatute of Llenry 1V. I believe to 
have been merely declaratory: an act which 
pafled in the feventh year of that prince, near 
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four hundred years ago, ordains, that, “ all 
“* they, who are prefent at the county court, as 
“ well fuitors duly /ummoned for the fame caufe, 
“ as others, fhall proceed to the election of their 
“ knights for the parliament.” All fuitors, you 
fee, had the right; and al/ freebolders were 
fuitors in the court, however low the value of 
their freeholds.' Obferve all along, that one 
pound in thofe days was equal to ten at leaft in 
the prefent time. Here then is a plain declara- 
tion, that minutenefs of real property created no 
harfh fufpicion of a dependent mind; for a harfh 
. fufpicion itis, and, by proving too much, proves 
- nothing. , | 

What caufed the abfurd, yet fatal, diftin@ion 
between property, perfonal andreal? The feu- 
dal principle. What created another odious dif- 
tinction between free and bafe holdings, and 
thus excluded copyholds of any value? The feu- 
dal principle. What introduced an order of 
men, called villains, transferable, like cattle, with 
the land which they ftocked? The feudal prin- 
ciple. _ What excludes the holders of beneficial 
leafes ? The feudal principle. What made per- 
fonalty, in thofe times, of little or no eftimation? 
The feudal principle. What raifed the filly no- 
tion, that the property, not the perfon, of the 
fubjeét, was to be reptefented? The feudal prin- 
ciple. What prevented the large provifion in 
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the a& of Henry 1V. by which all freebolders 
were declared eleftors, from being extended 
to all holders of property, however denominated, 
however inconfiderable? The fame infernal prin- 
ciple, which then fubdued and ftifled the genuine _ 
equalifing f{pirit of our conftitution. Now, if 
we find that this demon was himfelf in procefs 
of time fubdued, as he certainly was by the ex- 
tenfion of commerce under Elizabeth, and the 
enlarged conceptions which extended commerce 
always produces, by the revival of learning, 
which difpelled the darknefs of Gothick igno- 
rance, and by the great tranfactions of the laft | 
century, when the true theory and genuine prin- 
ciples of freedom were unfolded and illuftrated, 
we fhall not hefitate to pronounce, that, by the 
Spirit of our conftitution, all Exgii/bmen, having — 
property of any kind or quantity, are entitled to 
votes in chufing ‘parliamentary delegates. The 
form foon reccived a cruel blemifh; for, in the 
eighth of Henry VI. the property of fuitors 
qualified to vote, was ieftrained to “ forty fhil- _ 
‘‘ lings a year above all charges,” that is, to 
twenty pounds at leaft by the prefent value of 
money. I agree with thofe, who confider this 
at as bafely ariftocratical, as a wicked invatfion 
of clear popular rights, and therefore in a high 
degree unconftitutional: it is alfo a difgraceful 
confeffion of legiflative weaknefs; for the evil, 
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pretended to be remedied by it, was, that the 
county eledtions were ftumultuary. What! 
could not the wifdom of the legiflature fuggeit 
a mode of preventing tumult, if the laws already 
' fubfifting had been infufficient for that purpofe, 
without fhaking the obligation of all future laws, 
by narrowing the circle of thofe, who, being 
affected by them, ought by natural equity to 
affift in framing them? Ridiculous and inde- 
fenfible ! 

In the fwe/fth of Cuoarces II. the mighty fa- 
. brick of the feudal fyftem was fhaken from its 
bafis; but, though its ramparts were overfet, its 
connexiens and covered ways deftroyed, and its 
very foundations convulfed, yet the ruins of it 
have been found replete with mifchief, and the 
mifchief operates, even while I fpeak. 

At the Revolution, indeed, the good fpirit of 
the conftitution was called forth, and its fair 
principles expanded: it is only fince that aufpi-~ 
cious event, that, although we may laugh, when 
lawyers call their vaft aflemblage of fenfe and 
fubtilty the perfection of buman wifdom, yet we 
fhall deride no man, who afferts the conftitution 
of Exgland to be in theory the moft perfect of 
human fy{tems—in theory, not in practice; for, 
although you are clearly entitled to all the ad- 
vantages, which the princinles of the conftitution 
give you, whils you claim thofe advantages by 
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cool and decent petition, yet, either from fome 
unaccountable narrownefs in the managers of the 
Revolution, or from the novelty and difficulty 
of their fituation, they left their noble work fo 
unfinifhed, and the feudal poifon fo little exter- 
minated, that, to ufe the words of your: favourite 
poet, “ they fcotched the {nake, not killed it.” 
Who could have imagined, that, in the ezghteenth 
of GrorGe II. the ftatute of Henry V1. would 
have been adopted and almoft tranfcribed? Who 
could have dreamed, that, in the fhirty-firft of the 
fame king, the laft a&t would have been recited 
and approved, with a declaration added, that no 
‘tenant by copy of court roll fhould vote at an 
‘election for knights of the fhire under penalty of — 
fifty pounds? It was the accurfed feudal prin- 
ciple, which fuggefted thefe laws, when the faireft 
‘opportunity prefented itfelf of renovating the 
conftitution. Another gale has now fprung up; 
and, unlefs you catch it while it blows, it will be 
one for ever. 

I have proved, unlefs I delude myfelf ‘that the 
“ f{pirit of ourconftitution requires areprefentation 
‘‘ of the people nearly equal and nearly univer- 
‘+ fal.” Carry this propofition home with you,and 
keep it as an an{wer to thofe, who exclaim “ that 
- theconftitution ought not to be changed.” I faid 
nearly univerfal; for I admit, that our conftitu- 
tion, both in form and f{pirit, requires /ome pro- 
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perty in electors, either real or perfonal, in paf- 
feffion or in ation; but I confider a fair trade 
or profefion as valuable property, and an Engilt/b- 
man, who can fupport himfelf by honeft induftry, 
though in a low ftation, has often a more inde- 
pendent mind than the prodigal owner of a large 
encumbered eftate.. When Prynne {peaks of 
every inbabitant and commoner, to whom he fup- 
pofes that the right of voting originally belonged, 
I cannot perfuade myfelf, th:t he meaned to in- 
clude fuch as, having nothing at all, and being - 
unable or unwilling to gain any thing by art or 
labour, were {upported by alms. 

If modern authorities be demanded in aid of 
my opinions, I fhall only mention the great 
judge, Sir Wilham Blackftone, and { mention him 
the more willingly, becaufe he never profefled de- 
mocratical fentiments, and, though we admire 
him as the fy{tematical arranger of our laws, yet 
we may faiily doubt the popularity of his poli- 
tical notions: neverthelefs, he openly allows in 
his Commentary, “that the fpirit of our confti- 
‘tution is in favour of a more complete repre- 
«¢ fentation of the people.” This too is allowed 
by the very man, who, in another trad, intimates 
an opinion, * that the value of freeholds them- 
“ jelves.fhould be greatly advanced above what 
“is now required by law to g've the proprietor 
‘a voice in county elections.” I told you, that 


‘ OF PARLIAMENT. ~ 51 


all reafoning from the ftatute of Hénry VI. 
proved too much, and, confequently, nothing ; 
for, who now would bear the idea of difqualify- 
ing thofe eleCtors of Surry and Middlefex, whofe 
freeholds. were not.of the annual value of twenty 
pounds? | 

I hear a murmur among you, and perceive 
other marks of impatience. Indulge me a mo- 
ment, and I will defcend; but let me not be mif- 
apprehended. I do not propofe to conclude 
with a fpecifick motion: it is my deliberate opi- 
nion, confirmed by my obfervations on the event 
of your affociations to reduce the influence of 
the Crown, that your petitions and refolutions 
muft be very general. In my own mind [ 
go along with you to the full length of your 
wifhes. Ifthe prefent fyftem of reprefentation 
be juftly compared to a tree rotten at the heart, 
I with to fee removed every particle of its rotten- 
nefs, that a microfcopick eye could difcern. I 
deride many of the ‘fafhionable dodtrines: that 
of virtual reprefentation I hold to be aéfua/ fol- | 
ly ; as childith, as if they were to talk of negative 
reprefentation, and to‘contend, that it involved 
any pofitive idea. Subftitute the word delegation 
. or deputation, inftead of reprefentation, and you 
will inftantly fee the abfurdity of the conceit. 
Does a man, who is virtually, not actually, re- 
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prefented, delegate or depute any perfon to 
make thofe laws, which may affect his pro- 
perty, his freedom, and his life? None; for 
he has no fuffrage. How then is he repre- 
fented according to the principles of our con- 
ftitution? As well might a Roman tyrant have 
urged, that all his vaflals were reprefented in 
his perfon: he was augur and high prieft; the 
religious ftate was, therefore, reprefented by 
him: he was tribune of the people; the po- 
pular part of the nation were, therefore, re- 
prefented : he was conful, diGtator, mafter of 
the horfe, every thing he pleafed; the civil 
and military ftates were, therefore, concen- 
trated in him; the next deduction would 
have been, that the flaves of his empire 
‘ were free men. ‘There is no end of ab- 
furdities deducible from fo idle a play upon 


words. 


That there may be an end of my addrefs 
to you, which has been too long for the plate 
and occafion, but too fhort for the fubjed, 
I refume my feat with a full conviction, that, 
if united, and dependent on Yourfelves alone, 
you muft fucceed; if difunited, or too con- 
hident in others, you muft fail. Be per- 
fuaded alfo, that the’ people of England can 
only expect to be the happieft and moft 
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glorious, while they are the freeft, and can 
only become the freeft, when they fhall be 
the moft virtuous, and moft enlightened, of 
nations. 
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TO * * * * 


London, May 14, 1782. 


SIR, 


I TAKE the liberty of fubmitting to your 
ferious attention the P/an of National Defence 
lately fuggefted by government, compared with 
a diferent plan now approved, though fubjec& 
to revifion, by a Company of Loyal Englihmens 
of which I have the honour to be One. You 
will inftantly fee, that the rf? plan was nobly 
conceived by fome great mind, and intended for 
the nobleft purpofes; but that, in the detail, 
it appears to be énnovating, harfh, uncontti- 
tutional, and big with alarming confequences ; 
- too expenfive for the treafury, who have no 
‘treafures to lavifh, and too di/frufiful of a ge- 
nerous and fpirited people, who would vzgorou/ly 
Support a government that /jincerely confided in 
them. The /econd plan you will find (and we 
pledge our honours to prove) already fanc- 
tioned, and even required, by Law, agreeable to 
the Conftitution, and calculated to preferve it; 
not too expenfive to rea/ patriots, who will 
hardly be niggards at fuch a moment as this; 
and not at all dangerous to fo wife and juft a 
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government as the prefent. If nothing can raife 
a manly {pirit, and excite a liberal emulation, in 
Englifh gentlemen, yeomen, and traders, but 
the actual defcent of three united armies on 
our coatts, they will ten vainly folicit that pro- 
tection for their houfes and families, which they 
now have in their own hands, on a glorious in- 

vitation from the Firft and Beft of Magiftrates. 


I am, &c. 
A VOLUNTEER. 


P. S. Give me leave to obferve, that the 
Lords-Lieutenants, as fuch, have no more to” 
do with this great bufinefs than the bench of 
Bifhops, . 


“ 
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HEADS OF A PLAN 


For rating Corps in feveral principal Towns in 
Great Britain, inclofed in a Letter from the 
Earu of SHELBURNE to the CuHieF Ma- 
GISTRATES of feveral Cities and Towns. 


if. THE principal towns in Great Britain 
to furnifh one or more battalions each, or a cer- 
tain number of companies each, in proportion 
to their {ize and number of inhabitants. 

2d. The officers to be appointed from among 
the gentlemen of the neighbourhood, or the inha- 
bitants of the faid towns, either by commiffion 
from his Majefty, or fromthe Lord-Lieutenant of 
the County, upon the recommendation of the 
Chief Magiftrate of the town in which the Corps 
are raifed.. 
. 3d. They are to be pofleffed of fome certain 
eftate in Jand or money,, in proportion to their 
rank. 

4th. An Adjutant or Town-Major in each 
town to be appointed by his Majefty. 

sth. A proper number of Serjeants and Cor- 
porals from the army to be appointed for the 
Corps in each town, in proportion to their 
numbers. 

6th. The faid Serjeants and Corporals, as well 
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as the Adjutant or Town-Major, to be in the 
Government pay. | 

7th. The men to exercife frequently, either 
in battalions, or by companies, on Sundays, and 
on Holidays, and alfo after their work is over in 
the evenings. 

8th. Arms, accoutrements, and ammunition, 
to be furnifhed at the expence of Government, if 
required. . 

gth. Proper magazines, or ftorehoufes, to be 
chofen or erected in each town, for keeping the 
faid arms, &c. 

toth. The arms and accoutrements to be deli- 
vered out at times of exercife only, and to: be 
returned into the ftorehoufes as foon as the ex-~ 
ercife is finifhed. 

iith. The Adjutant or Town-Major to be - 
always prefent at exercife, and to fee that the 
men. afterwards march regularly, and lodge their 
arms in the ftorehoufes. 

12th. Proper penalties to be inflifted on fuch 
as abfent themfelves from exercifes, as alfo for 
difobedience of orders, infolence to their officers, 
and other diforderly behaviour. 

13th. The above Corps not to be obliged, on 
any aceQunt, or by any authority whatever, to 
move from their refpective towns, except in 
times of actual invafion or rebellion. 
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‘14th. His Mayjefty fhall then have pewer to 
order the faid corps to march to any part of 
Great Britain, as. his fervices may require. 

‘y5th. They are, on fuch occafions, to a@ 
either feparately, or in conjunction with his Ma-+ 
jefty’s régular forces, and be under the com- 
mand of fuch General officers as his Majefty fhall 
think proper to appoint. 

16th. Both officers and men to receive full 
pay as his Majefty’s other regiments of foot from 
the day of their march, and as long as they thall 
-continue on fervice out of their towns. 

17th. They are to be fubjeé to military dif- 
cipline, in the fame manner as his Majefty’s re- 
gular forces, during the faid.time of their being 
called out, and receiving government pay. 
18th. All officers who fhould be difabled in 
actual fervice to be entitled.to half-pay, and all 
‘non-commiffioned officers and private men, dif- 
abled, to receive the benefit of Chelfea Hofpital. 
19th. The widows of officers killed. in the 
fervice to have a penfion for life. | 
' 20th.. The time of fervice to be named. 


SKETCH OF A PLAN 


For raifing a Conftitutional Force in the T owns, 
Cities, and Counties of Great Britain; being an 
Anfwer, Article by Article, to the Plan an- 


 mexed. 


ift. AGREED, with this addition—And other 
Battalions, or Companies, to be alfo voluntarily 
formed out of the Hundreds, Tythings, and Ham- 
Sets, of each county, in proportion to its extent a 
populoufnefs. 

ad. The Offcers, and, in fome companies, 
the men, to enrol themfelves, from among the 
Gentry, Yeomanry, and Subftantial Houfebolders, 
and the Officers to be commiffioned refpeCtively 
by the High Sheriff, and Chief Magiftrate, of each 
county and town. 

3d. The ranks of the Officers to be propor- 
tioned to their contributions to a fund raifed for 
purpofes mentioned in fubfequent articles. 

4th. An Adjutant or Town-Major in each 
county or town, to be elected by the Officers. 

sth. Agreed, for the purpofe of drilling the 
men, until a certain number of the volunteers 
can be qualified to act as Serjeants and Cor- 
porals, 


a 
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6th. The faid Drill-Serjeants and Corporals 
Jrom the army to continue in the pay of govern- 
ment; but the Adjutants and Town-Majors to 
be paid, sf they defire pay, out of a fund volun- 
tarily raifed for that purpofe in the feveral coun- 
ties and towns. 
| oth. Agreed. 

8th. Arms, Accoutrements, and Ammunition, 
to be furnifhed at the expenfe of the counties and 
towns, if required; or of the officers, if they are 
generoufly difpofec, 

gth. The faid arms, &c. to be kept by each 
man, in Ais own boufe, for his gal prote€tion. 

roth. Rejected. 

rith. The offcers to take care, after exercife, 
that the men march regularly, and return home 
with their arms. 

rath. Agreed, with this aldition—B fet of 
Laws, or Articles, to be drawn up by the Offi- 
cers, and fub/cribed or openly confented to by the 
men, after a difiinc?t reading and explanation of 
each article. “ Confenfus facit Legem.” 

13th. Agreed, the words counties or being in- 
ferted after the word re/peétive. 

14th. The 4igh fheriff of each county, and 
chief magiftrate of each town, fhall then (on 
due notice to government) have power to 
order the faid corps to march to any part of 
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Great Britain, as the publick fervice may re- 
quire. | 

15th. Agreed, in cafe of aéfual invafion; but 
in riots the magiftrates to call out their refpec- | 
tive corps: and, as to rebellion, or civil war, 
(which Gop avert!) no fpecifick provifions can 
be made for fo dreadful and improbable an 
event. 

16th. The counties and towns to pay the 
men who require it; but fuch, as enrol them- 
felves without pay, to wear fome mark of dil- 
tinétion, and the officers to ferve at their own 
expenfe. 

17th. Agreed, in cafe of actual invafion only; 
but the words, and receiving government pay, to be 
omitted. 
18th. Officers difabled in a@ual fervice to be 
rewarded by a mew order (as a ftar and ribband, 
orange coloured or mixed), or by an eulogium pr.- 
claimed and recorded by the /heriffs of their fe- 
veral counties, or the chief magiftrates of their 
corporate towns; and the men to receive a com- 
fortable fubfiftence at their own homes, with 
a fixed annuity fer hfe out of the voluntary 
fund. | 

1gth. The widows and children of Officers and 
Men killed in the fervice againft invaders to have 


alfo penjions for life. 
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2oth. The companies called out as above 
to be difcharged i/o faéfo, as foon as the 
mvaders are repelled, or the particular fervice 
terminated, 


~ A Company of Loyay ENGLIisu 
GENTLEMEN. 


THE 


PRINCIPLES OF GOVERNMENT, 


A DIALOGUE 
BETWEEN 


A GENTLEMAN AND A FARMER. 


ADVERTISEMENT. 


A SHORT defence hath been thought ne- 
ceflary, againft a violent and groundlefs attack 
upon the FLINTSHIRE CoMMITTEE, for having 
teftified their approbation of the following Dia- 
logue, which hath been publickly branded with 
the moft injurious epithets; and it is conceived, 
that the fure way, to vindicate this little Tra@ 
from fo unjuft a character, will be as publickly 
to produce it. The friends of the Revo- 
lution will inftantly fee, that it contains no prin- 
ciple, which has not the fupport of the higheft 
authority, as well as the cleareft reafon. 

If the doétrines which it flightly touches, in 
a manner fuited to the nature of the Dialogue, 
be “ feditious, treafonable, and diabolical,” Lord 
Somers was an incendiary, Locke a traitor, and 
the Convention- parliament a pandzmonium; but,, 
if thofe names are the glory and boaft of Enga 
Jand, and if that convention fecured our liberty 
and happinefs, then the doctrines in queftion are 
not only juf? and rational but conftitutional and 
falutary; and the reproachful epithets belong 
wholly to the fyftem of thofe, who fo grofsly 
mifapplied them. 
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F. W-BY ‘thould humble men, like me, fign 
or {fet marks to petitions of this nature? It is 
better for us Farmers to mind our hufbandry, 
and leave what we cannot comprehend to the 
King and Parliament. 

G. You can comprehend more than you ima- 
gine; and, as a free member of a free fiate, have 
higher things to mind than you may conceive. 

F. If by free you mean out of prifon, I hope 
to continue fo, as long as I can pay my rent to 
the ’{quire’s bailiff; but what is meant by a free 
fiate? | 

G. Tell me firft what is meant by a club in 
the village, of which I know you to be a 
member. 

F. It is an affembly oF: men, who meet. after 
work'every Saturday to be merry and happy for 
a few hours in the week. 

G. Have you no other object but mirth? 

F. Yes; we have a box, into which we con+ 
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tribute equally from our monthly or weekly 
favings, and out of which any members of the 
club are to be relieved in ficknefs-or poverty; for 
the parifh officers are focruel and infolent, that 
it were Petes to ftarve than apply to them for 
relief. 

G. Did they, or the “{quire, or the parfon, 
or all together, compel you to form this fo- 
ciety! 

F, Oh! no—we could not be compelled; 
we formed it by our own choice. 

G. You did right——But have you not fome 
head or prefident of your club? : 

'#. The mafter for each night is chofen by 
all the company prefent the week before. 

G. Does ke make laws to bind you in cafe of 
ill temperor mifbehaviour? 

F. He make laws! He bind us! No; we 
have all agreed to a fet of equal rules, which 
are figned by every new comer, and were writ-’ 
ten in a ftrange hand by young Spelman, the 
lawyer’s clerk, whofe uncle is a member. 
~G. What fhould you'do, if any one member 
were to infift on becoming perpetual mafter, and 
on altering your rules at his arbitrary will and 
_ pleafure ? | 

. F. “We fhould wae him. 

G. What, if he were to bring a ferjeant’s. 
guard, when the militia are quartered in your 
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neighbourhood, and infift upon your —e 
hmi , 
FF. We thould refift, if we could; if not, the 
fociety would be broken up. - 

G. Suppofe that, with his ferjeant’s guard, he 
were to take the money out of the box or out of 
your pockets? — 

F. Would not that bea ae ° | 

G. I am feeking information from you. How 
fhould you aét on fuch an occafion? 

F. We thould fubmit, perhaps, at that time; 
but fhould afterwards ‘try to apprehend the 
robbers. | 

G. What, if you could not nines them? 

F. We might kill them, I fhould think; 
and, if the King would: not pardon me: God 
would. 

G. How could you either apprehend them, © 
or, if they refifted, kill them, without ‘a fufficient 
force in your own hands? : 

F, Oh! we are all good players at fingle ftick, 
and each of us has a ftout cudgel or quarter-ftaff 
in the.corner of his room. 

G. Suppofe that a few of the club were to 
domineer over the reft, and infift upon making 
laws. for them , , 

F. We muft take the. dein courfe; ‘except 
that it would be eafier to reftrain one man, than 
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a number; but we.fhould be the majority with 
juftice on our fide. | 

G. A word or two on another head. Some 
of you, I prefume, are no great accountants. 

' F. Few of us underftand accounts; but we 
trult old Lilly the {fchoolmafter, whom we be- 
lieve to be an honeft man ; and he keeps the 
key of our box. 

G. If your money fhould in time amount to 
_alarge fum, it might not perhaps be fafe, to 
keep it at his houfe or in any private houfe. 

F, Where elfe fhould we keep it? _ 

G: You might chufe to put it into the funds, 
or to lend it the fquire; who has loft fo 
thuch lately at Newmarket, taking his bond or 
fome of his fields as your fecurity for payment 
with intereft. 

F, We muft in that cafe confide in young 
Spelman, who will foon fet-up for himfelf, and, 
af a lawyer can be honeft, will be an honett 
lawyer. 

G. What power do you give to Lill » or 
fhould you give to Sfe/man in the we fup- 
pofed i ? 

F, No power. We fhould give them both 
a due allowance for their trouble, and fhould 
expect a faithful account of all oe had done 
for us. 


” 
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G. Honeft men may change their nature. 
What, if both or either of them were to deceive 
you. 

F’, We thould remove them, put our truft in | 
better men, and try to repair our lofs. | 

G. Did it never occur to you, that every ftate 
or nation was only a great c/ub ? 

F. Nothing ever occurred to me on the fub- 
jet; for I never thought about it.- - 

G. Though you never thought before on the 
fubje&, yet you may be able to tell me, why 
you fuppofe men to have affembled, and to have 
formed nations, communities, or fates, which all 
mean the fame thing. 

F. In order, I fhould imagine, to be as happy 

as they can, while they live. 
— G. By happy do you mean merry only? 

F’. To be as merry as they can without hurt- 
ing themfelves or their neighbours, but chiefly 
to fecure themfelves from danger, and. to relieve 
their wants. | 

G. Do you believe, that any King or Emperor 
compelled them fo to aflociate? 

F. How could one man compel a multitude? 
A King or an Emperor, I prefume, is not.born 
‘with.a hundred hands. 

G. Whenaprinceoftheblood fhall in any couR- 
try be fo diftinguifhed by nature, I thall then, and 
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then only, conceive him to be a greater man than 
you. But might not an army, with a King of 
General at their head, have compelled them to 
allemble ? 

F. Yes ; but the atmy muft have been formed 
by theit own choice. One man or a few can 
never govern many without their confent. 

G. Suppofe, however, that a multitude of 
men, affembled in a town or city, were to chufe 
a King or Governor, might they net give him 
high power and authority? 

F. To be fure; but they would never be fo 
mad, I hope, as to give him a power of making 


their Jaws. 


-G. Who elfe fhould make them? 

F. The whole nation or people. 

G. What, if they difagreed ? 

F, The opinion of the greater number, as lx 
our village-clubs, muft be taken and prevail. 

G. What could be done, if the fociety were 
fo large, that all could not meet ia the fame 

place? 

FA greater number muft chafe’a Iefs. 

G. Who fhould be the chufers ? 

F, All, who are not upon the parifb. In our 
club, if a man afks relief of the overfeer, he ceafes 
to be one of us, becaufe he muft depend: on the 
‘overfect; 
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G. Could not a. few. men, one in feven for 
inftance, chufe the affembly of law-makers as 
well as a larger number? — 

Ff. As conveniently, perhaps; but I would 
not fuffer any man to chufe another, who was 
to make laws, by which my mney or my life 
might be taken from me. 

G. Have you a freebo/d in any county of forty 
fhillings a year? 

Ff, I have nothing in the world but my cattle, 
implements of hufbandry, and houfehold goods, 
together with my farm, for which J pay a fixed 
rent to the “{quire. 

G. Have you a vote in any city or borough? 

#. T have no vote at all; but am able by my 
honeft labour to fupport my wife and four chil- 
dren; and, whilft I act honeftly, I may defy the 
laws. | 
' G, Can you be ignorant, that the Parliament, 
to which members are fent by this county, and 
hy the next market-town, have power to make 
new laws, by which you and your family may 
be {tripped of your gopds, thrown into prifon, 
and even deprived of life? 7 

F. A dreadful power!. I never made 1 inqui- 
ries, having bufinefs of my awn, concerning the 
bufinefs of Parliament, but imagined, that the 
laws had been fixed for many hundred years, 
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G. The common laws, to which you refer, 
are equal, juft, and humane; but the King and 
Parliament may a'ter them, when they pleafe. 

F. The King ought, therefore, to be a good 
man, and the Parliament to confift of men equally 
good. | 

G. The King alone can do noharm; but who 
muft judge the goodnefs of Parliament-men? 

F, All thofe whofe property, freedom, - 
lives may be affected by their laws. 

: G. Yet fix men in feven, who inhabit this 
kingdom, have, like you, no votes; and the pe- 
tition, which I defired you to-fign, has nothing 
for its object, but the reftoration of you all to 
the right of chufing thofe law-makers, by whom 
your money or your lives may be taken from 
you. Attend, while I read it diftindtly. 

F, Give me your pen—I never wrote my 
name, ill as it may be written, with greater ea- | 
gernefs, 

G. IT applaud you, and truft, that your ex- 
ample will be followed by-millions. Ariother’ 

word before we part. Recolle& .your opinion 
about your club in the village, and teil me what 
ought to be the canfequence, if the King alone 
were to infift on making laws, or on altering 
them at his will and pleafure. 

F. He too muft be expelled. 


@ 
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G. Oh! but think of “his ftanding army and 
.of the militia, which now are fis in fubftance, 
though ours in form. 

F. If he were to employ that force apainft the 
nation, they would and ought to refift him, or 
the ftate would ceafe to be a ftate. 

G. What, if the great accountants and great 
lawyers, the Lil/ys and Spelmans, ofthe nation 
were to abufe their truft, and cruelly injure, in- 
ftead of faithfully ferving, the publick? 

F. We muft requeft the King to remove 
them, and make trial of others, but none fhould 
implicitly be trufted. . 

G. But what, .if a few great lords or wealthy 
men were to keep the king himfelf in fubjection, 
yet exert his force, lavifh his treafure, and mif- 
ufe his name, fo as to domineer over the people, 
and manage the Parliament. 

F, We mutt fight for the King and ourfelves. 

G. You talk of fighting, as if you were {peak-~ 
ing of fome ruftick engagement at a wake; but 
your quarter-ftaffs would avail you little againft 
bayonets. 

F. We might eafily dial pale with 
better arms. 

G. Not fo eafily; when the moment of re- 
fiftance came, you would be deprived of all 
arms; and thofe who fhould furnith you with 
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them, or exhort you to take them up, wauld be 
called trajtors, and probably put to death. 

F. We ought always, therefore, to be ready; 
and keep each of usa ftrong firelock j in the cor- 
ner of his bed-rqom. 

G. That wguld be legal as well as rational. 
Are you, my honeft friend, provided with a 
mufket? = | 
. F. I will contribute no more tp the club, and 
purchafe a firelock with my favings. 

_G. It is not neceflary I have two, and 
will make you a prefent of one with complete 
accoutrements. 

F. Taccept it thankfully, and will converfe 

with you at your leifure on other. fubjeéts of 
this kind: 
-. G. In the mean while, fpend an hour every 
morning in the next fortnight in learning ta 
prime and load expeditioufly, and to fire and 
charge with bayonet firmly and regularly. I 
fay every morning; becaufe, if you exercife toa 
late in the evenng, you may fall into fome of the 
legal {nares, which have been fpread for you 
by thofe gentlemen, who would | rather fecure 
game for their table, than lliberty for the na- 
tion. 

F. Some of my. neighbaurs, who have ferved 
in the militia, will readily teach me; and, per- 
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— the whole village may be perfuaded to pro- 
cure arms, and learn their exercife. 

G. It cannot be expected, that the villagers 
fhould purchafe arms, but they might eafily be 
fupplied, if the gentry of the nation would reste 
a little from their vices and. luxury. 

F. May they turn to fome fenfe of —— 
and virtue ! 

G. Farewell, at prefent; sud remember, 
‘‘ that a free {tate is only'a more numerous and 
‘¢ more powerful club, and that he only is a free 
“¢ man, who is member of fuch a ftate.” 

F. Good morning, Sir! You have made me 
wifer and better than I was yefterday; and yet, 
methinks, I had fome knowledge in my own 
mind of this great fubje@t, and have been a poli- | 
tician all my life without perceiving it. 


_ ‘THE CHARACTER 
‘OF 
JOHN LORD ASHBURTON, 


eT 


THE publick are here prefented not with a fine 
picture, but a faithful portrait, with the charac- 
ter of a memorable and illuftrious man, not in_ 
the ftyle of panegyrick on a monument, but in 
the language of fober truth, which friendthip 
itfelf could not induce the writer to violate. 
Joun Dunnine (a name to which no title 
could add luftre) poffeffed profeffional talents 
which may truly be called inimitable ; for, be- 
fides their fuperlative excellence, they were pe- 
culiarly his own; and as it would {carcely be 
poffible to copy them, fo it is hardly probable that 
nature or education will give them to another. 
His language was always ‘pure, always elegant; 
and the beft words dropped eafily from his lips 
into the beft places with a fluency at all times 
aftonifhing, and, when he had perfect health, 
really melodious: his ftyle of {peaking confifted 
_ of all the turns, oppofitions, and figures, which 
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the old Rhetoricians taught, and which Cicero 
frequently practifed, but which the auftere and 
folemn {pirit of Demofthenes refufed to adopt 
from his firft, mafter, and feldom admitted into 
his orations, political or forenfick. 

Many at the bar and on the bench thought 
this a vitiated ftyle; but, though diffatisfied as 
criticks, yet, to the confufion of all criticifm, 
they were tranfported as hearers. That faculty, 
however, in which no mortal ever furpaffed him, 
and which all found irrefiftible, was his wit. 
This relieved the weary, calmed the refentful, 
and animated the drowfy: this drew {miles even 
from fuch as were the objects of it; fcattered 
flowers over a defert; and, like - fun-beams 
{parkling on a Take, gave fpirit and vivacity to 
the dulleft and leaft interefting caufe. Not that 
his accomplifhments, as an advocate, confifted 
principally in volubility of fpeech or livelinefs. 
of raillery. He was endued with an intelle&, 
fedate, yet penetrating; clear, yet profound; 
fubtle, yet ftrong. His knowledge too was equal 
' to his imagination, and his memory to his know- 
Jedge. He was no lefs deeply learned in the fub= 
lime principles of jurifprudence and the particu- 
lar laws of his country, than accurately {killed in 
the minute, but ufeful, practice of all our differ- ° 
ent courts. In the nice condu& of a complicated 
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caufe, no particle of evidence could efcape 
his vigilant attention, no fhade of argu- 
ment could elude his comprehenfive reafon. 
Perhaps the vivacity of his imagination fome- 
times prompted him-to {port where it would 
have been wifer to argue; and, perhaps, the 
exactnefs of his memory fometimes induced him 
to anfwer fuch remarks as hardly deferved no- 
tice, and to enlarge on fmall circumftances which 
added little to the weight of his argument: but 
thofe ply who have experienced can, in any 
degree, conceive the difficulty of exerting all 
the mental faculties in one inftant, when the 
leaft deliberatian might lofe the tide of action ir- 
recoverably. The people feldom ery in appre- 
| ciating the character of fpeakers; and thofe cli- 
ents who were too late to engage DUNNING on 
their fide, never thought themfelves fecure: of 
fuccefg, while thofe againft whom he was en- 
gaged were always apprehenfive of a defeat. 

As a lawyer, he knew that Britain could only 
be happily governed on the principles of her 
conftitution, or publick law; that the regal 
power was limited, and popular rights afcertained 
by it; but that the ariftocracy had no other power. 
than that which too naturally refults from, proper- 
ty, and which laws ought rather to weaken than 
fortify: he was, therefore, an equal fupporter of 
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juft, prerogative, and of national freedom, weigh- 
ing both in the noble balance of our recorded 
tonftitution. An able and afpiring ftatefman, 
who profeffed the fame piinciples, had the wift 
dom to folicit, and the merit to obtain, the friend- ' 
fhip of this great man; and a iii planted 
originally on the firm gtound of fimilarity ih 
political fentirients, ripened into pérfonal affec- 
tion which nothing but death could have dif- 
folved or irhpaired. Whethier in his minifterial 
{tation he might not fuffer a few prejudices in- 
fenfibly to creep on his mind, as the beft men 
have fuffered becaufe they were men, may admit 
of a doubt; but, ifeven prejudiced, he was never 
uricaridid, and though “pertiriacious in all his 
opinions, he had great indulgence for fuch as 
differed from him. | 

His fenfe of honour was lofty and heroick; 
his integrity ftern and inflexible;and though he 
had a ftrong inclination to fplendour of life, with 
a tafte for all the elegancies of fociety, yet no 
love of dignity, of wealth, or of pleafure, could 
have tempted him to deviate, in a fingle inftance, 
from the ftraight line of truth and honefty. He 
catried his democratical ptinciples even into fo- 
cial life, where he claimed no more of the con- 
vetfation than his juft fhare, and was always 
candidly attentive, when it was his turn to be a 
hearer. -His enmities were ftrong, yet placables 
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but his friendfhips were eternal; and if his affec- 
tions ever fubdued his judgment, it muft have 
been in cafes; where the fame or intereft of a 
friend were nearly concerned. The veneration 
- with which he conftantly treated his father, 
whom his fortunes and reputation had made the 
happieft of mortals, could be equalled only by 
the amiable tendernefs which he fhewed as a 
parent. He ufed to {peak with wonder and ab- 
horrence of Swift, who was not afhamed to leave 
a written declaration,. * that he could never be 
fond of children;” and with applaufe of the 
caliph, who, on the eve of a decifive battle, 
which was won by his valour and wifdom, 
amufed himfelf in his tent with feeing his chil- 
dren ride on his fcymitar, and play with his 
turban, and difmiffed a general, as unlikely to 
treat the army with lenity, who durft reprove 
him for fo natural and innocent a recreation. 

. Fogfome months before his death, the nurfery 
had been his chief delight, and -gave him more 
pleafure than the cabinet could have afforded: 
but this parental affection, which had been a 
fource of fo much felicity, was probably a caufe 
of. his fatal illnefs. He had loft one fon, and 
expected to lofe the other, when the author of 
this painful tribute to his memory parted from 
him with tears in his eyes, little hoping to fee 
him again in a perifhable flate.—-As he perceives, 
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without affectation, that his tears now fteal from 
him, and begin to moiften the paper on which 
he writes, he reluctantly leaves a fubje&, which 
he could not foon have exhaufted; and when he 
alfo fhall refign his life to the great Giver of it, 
he defires no other decoration of this humble 
grave-{tone than this honourable truth: 


With none to flatter, none to recommend, 
DUNNING approv’d and mark’d him as a friend. 


END OF THE SIXTH VOLUME. 


ES 
T. Davison, Printer, Whitefsiars. \ 
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